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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws «..ministered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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Chocolate flavored milk product—-Butterfat content 
Classification—Records 


Evidence— 


The market administrator’s reclassification to Class I-A of a chocolate 
flavored milk product reported in Class III as chocolate drink is required 
under the order as petitioner did not establish that such product con- 
tained less than 3 percent butterfat content due to matters disclosed 
upon audit such as certifications of 3.5 percent butterfat content thereof 
issued to schools in accordance with school contract specifications, the 
packaging materials bearing a milk rather than a drink label and the 
invoices received by petitioner for such materials, all evidencing that 
the product was chocolate milk and not chocolate drink. 

Mr. Mac D. Levin, of Alpha Dairy Marketing Service, Hackensack, N. J., 
for petitioner. 

Mr. John G. Liebert for respondent. 
Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 


amendments (7 U.S.C. 601 et seq.), involving primarily the valid- 


ity of the reclassification from Class III to Class I-A of a chocolate 
flavored milk product by the market administrator for Order No. 2, 
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as amended, issued under the act and regulating the handling of 
milk in the New York-New Jersey marketing area.’ Respondent 


filed an answer to the petition and amended petition upholding 
the validity of the challenged reclassification and the charges re- 
sulting therefrom. 


An oral hearing was held April 20 and 21, 1966, in New York, 
New York, before Will Rogers, Hearing Examiner, Office of Hear- 


ing Examiners, United States Department of Agriculture. At the 
hearing, petitioner was represented by Mac D. Levin, Alpha Pairy 
Marketing Service, Hackensack, New Jersey, and respondent was 


represented by John G. Liebert, Office of the General Counsel, 
United States Department of Agriculture. After the hearing, the 


parties filed briefs. On February 8, 1967, the hearing examiner 
filed a report containing proposed findings of fact and conclusions 
and recommending that the petition, as amended, be dismissed. 
Petitioner filed exceptions to the hearing examiner’s report and 
oral are rument was hold hefo: 0 the Judi icial Of: ey in W: ag} hineton, 
D. C. April 18, 1967. 


FINDINGS OF FACT 


. Petitioner, Olbrych’s Dairy Inc., is a corporation organized 
wid existing under the law of the State of New York whose office 


and principal place of business is located at 4 Bell Street, Amster- 


dam, New York. Petitioner operates a milk plant at this location 


where milk is received from producers and other sources, bottled 


and distributed on routes and petitioner is a handler under Order 
No. 2, as amended, issued under the act and reculating the hand- 
ling of milk in the New York-New Jersey marketing area 

2. Petitioner filed monthly reports with the m: em et adminis- 
trator for the order, in part, for the periods February 1960 
through August 1961 and Miaiiaien 1961 inseail June 1962. 


Each of these reports listed a product “Choe. Drink” with an 
average butterfat test of less than 3 percent in Class ITI. 


%. After the usual audit to verify petitioner’s reports, the 


market administrator reclassified the reported shipments and 
inventories of “Choc. Drink” for the periods involved herein 2 

1. Effective January 1, 1962, and during part of the period involved herein, the order regu- 
lating the handling of milk in the New York-New Jersey marketing area, which had been 
previously designated as Order No, 27, was renumbered as Order No, 2 (26 F.R. 12752) 
and shall be referred to herein by its new designation, 


2. At the hearing herein, petitioner sought to include the months of September and October 
1961 within its amended petition. The hearing examiner ruled that any claim for these 2 
months was barred by section 1002.95 of the order (see Finding of Fact 9), and petitioner 
did not except to such ruling. 
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to Class I-A and charged petitioner’s account accordingly. Peti- 
tioner has paid such charges. 


4. Petitioner maintained a l:iboratory sheet for the month of 
December 1960 listing among other products “CHOCOLATE 
DRINK”, the only drink product thereon containing chocolate, 


with a butterfat content “(BEFORE ADDING NON MILK 
PROD)” varying between 2.6 and 2.9 percent. The laboratory 


sheet bore the initials of Earl E. Lowenhagen, petitioner’s em- 
ployee responsible for quality control or butterfat testing. Peti- 
tioner’s plant production record and daily sales summary for the 


month of December 1960 showed, respectively, the manufacture 
of a single drink product containing chocolate and sales of a single 
drink product containing chocolate identified as “CHOC. DRINK”. 


~ 


5. During the period February 1960 through mid-September 


1961, petitioner’s records indicated the manufacture and sale of 


a single chocolate milk or drink product. The packages utilized 
with respect thereto, that is, the cartons or bottles with hoods, 
all bearing milk or chocolate flavored milk labels, were identical 


for the single chocolate drink product sold to schools and to other 


outlets. Approximately 90 percent of the chocolate milk or drink 
product made by petitioner was sold in half pint containers to 
schools or to a dealer who sold it to schools. 


6. The contracts which petitioner had for the sale of milk prod- 


ucts to schools during the periods involved herein called for choc- 


olate milk with at least a 3.5 percent butterfat content. An auditor 
employed by the market administrator saw at several schools cer- 
tificates signed by Earl E. Lowenhagen, including a certificate 


for the month of December 1960, attesting that the milk and 


chocolate milk supplied by petitioner under its contracts with the 


schools or supplied to another milk handler who in turn supplied 
some schools under contract contained at least a butterfat con- 
tent of 3.5 percent. The auditor also examined milk cartons, 


bottles and hoods supplied by petitioner at several schools which 


all bore a milk and not a drink label. Laboratory test reports is- 


sued by Q. C. Laboratories, Troy, New York, at the request of 
Mayfield Central School, Mayiield, New York, dated November 
10, December 3 and 23, 1961, stated that chocolate milk supplied 


to the school by petitioner and tested by the laboratory had a 
butterfat content of 3.5 and 3.6 and 3.5 percent, respectively. 


7. Petitioner’s production records indicated that beginning on 
or about September 18, 1961 through June 1962 petitioner made 
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every 7 days a relatively small quantity of a chocolate milk prod- 
uct containing more than 3 percent butterfat which petitioner 


classified in Class I-A in addition to the relatively large amount of 


chocolate milk drink containing less than 3 percent butterfat 
made by it. Petitioner’s sales records and invoices for purchases 
of packaging materials continued to reflect only one chocolate 
milk product. The volume of chocolate milk which petitioner’s 
manufacturing records listed as containing more than 3 percent 
butterfat was much less than the verified sales by petitioner of 
chocolate milk products to schools. 


8. The market administrator for the order revised the classifi- 
cation of certain butterfat reported by petitioner to have been 
used in ice cream mix during December 1960 on the basis that 
petitioner’s basic sales records, that is, its daily route sales tickets. 
as distinguished from a monthly summary thereof, disclosed sales 
of ice cream mix of lesser butterfat content than reported and 
reflected in petitioner’s monthly sales summary. The auditor em- 
ployed by petitioner prepared his report for December 1960 solely 
on the basis of the monthly sales summary. 


9. Order No. 2, as amended, reads, in pertinent part, as follows: 


Sec. 1002.30 Basis of classification. All milk received 
from producers, all milk intermingled with milk from pro- 
ducers, all milk the butterfat from which is received at a 
plant at which the classification of milk received from pro- 
ducers is to be determined pursuant to Sec. 1002.33, and all 
milk entering the marketing area in the form of milk, con- 
centrated fluid milk, fluid milk products, cultured or flavored 
milk drinks, cream, half and half, fluid cream products. or 
skim milk shall be classified in accordance with the form in 
which it is held at, or moved from, the plant or tank truck 
at which classification is determined. Such classification shal! 
be subject to the conditions set forth in Secs. 1002.31 through 
1002.35. 


Sec. 1002.31 Burden of proof. In establishing the classi- 
fication of milk received from producers, the burden rests 
upon the handler who received the milk from producers to 
show that the milk should not be classified as Class I-A... . 


Sec. 1002.37 Classes of utilization. Subject to al! of the 
conditions set forth in Secs. 1002.30 through 1002.36. milk 
shall be classified at the plant or tank truck at which classi- 
fication is to be determined as follows: 


! 
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(a) Class I-A milk shall be all miik ... the butterfat 


r from which leaves or is on hand at the plant or tank truck 
f in the form of milk, concentrated fluid milk, fluid milk 
_ products, or as cultured or flavored milk drinks contain- 
s ing 3.0 percent or more but not more than 5.0 percent of 
e butterfat, and all milk the classification of which is not 
s established in some other class named in this section. 

iT — 

f . . . 

) (d) Class III milk shall be all milk which meets the 
conditions set forth in any one of the following sub- 
1- paragraphs: 

n 

t (1) All milk the butterfat from which leaves or 
. is on hand at the plant in the form of cultured or 
. flavored milk drinks containing less than 3.0 percent 
d or more than 5.0 percent of butterfat ... 

1- Sec. 1002.95 Termination of obligations. 


iv 
, (d) Any obligation on the part of the market admin- 
istrator to pay a handler any money which such handler 
S claims to be due him under the terms of this Part shall 
terminate two years after the end of the calendar month 
during which the milk involved in the claim was received 
(or with respect to storage cream payments pursuant to 
Sec. 1002.82 (b), two years after the end of the calendar 
month during which such cream is utilized) if an under- 
payment is claimed, or two years after the end of the 
calendar month during which the payment (including 
deduction or set-off by the market administrator) was 
made by the handler if a refund on such payment is 
claimed, unless such handler, within the applicable 
periods of time, files pursuant to section 8c (15) (A) of 
the Act, a petition claiming such money. 


CONCLUSIONS 


The controversy herein involves primarily the classification of 

a chocolate flavored milk product made and disposed of by peti- 
tioner during the periods February 1960 through August 1961 
and November 1961 through June 1962, which, in turn, depends 
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upon the butterfat content of such product.’ Section 1002.37 (a) 
of the order defines Class I-A milk, in part, to be “all milk... 
the butterfat from which leaves or is on hand at the plant... in 
the form of ... flavored milk drinks containing 3 percent or more 
but not more than 5 percent of butterfat . . .”, while subsection 
(d) (1) of such section defines Class III milk to be, in pertinent 
part, “All milk the butterfat from which leaves or is on hand at 
the plant in the form of... flavored milk drinks containing less 
than 3 percent or more than 5 percent of butterfat ...” (emphasis 
supplied). Petitioner contests herein the reclassification to Class 


I-A of a chocolate flavored milk product which it had reported as 
Class ITI. 


Prior to mid-September 1961, that is, for the period February 
1960 through the early part of September 1961, petitioner’s plant 
records indicated the manufacture and sale by it of a single choc- 
olate flavored milk or drink product. Petitioner introduced into 
evidence a laboratory sheet for the month of December 1960 which 
allegedly demonstrated that the only chocolate drink product 
made by it during such month had a butterfat content ranging 
between 2.6 and 2.9 percent. This laboratory sheet bore the initials 
of Earl E. Lowenhagen, an employee of petitioner who was re- 
sponsible for quality control or butterfat testing at petitioner's 
plant. This evidence, of course, tends to support petitioner’s con- 
tention that the chocolate flavored product involved herein was 
a Class III product in December 1960.4 


However, the record indicates that the bulk of the chocolate 
flavored milk product made by petitioner, that is, over $0 percent 
thereof, was sold to schools in half pint containers as chocolate 
milk and not chocolate drink and that the packaging material 
utilized for school and other sales of the product involved all hore 


8. The proceeding also involves the classification of certain butterfat reported by petitioner 
to have been utilized in ice cream mix during December 1960. The record herein indicates 
that, upon audit of petitioner's records, it was determined by the market administrator that 
such ice cream mix had a lesser butterfat content than reported by petitioner. Such deter- 
mination was based upon petitioner’s basic sales records, while petitioner’s report was based 
on a monthly sales summary (see Finding of Fact 8). Clearly, basic records are more relizble 
and entitled to more weight than a summary record of such basic records which does not 
agree with the basic records from which it is made. Petitioner has far from established that 
the market administrator’s determination in this regard is not “in accordance with law”. 
Cf. Boonville Farms Cooperative, Inc. v. Freeman, 358 F.2d 681 (2d Cir. 1966). Ir 


re Ster- 
ling Davis Dairy 23 A.D. 599 (1964), aff’d 24 A.D. 1411 (D.N.J. 1965). 


4. But, the laboratory sheet, petitioner’s cxhibit No. 2, demonstrates an inaccuracy affect- 
ing its credibility when compared with petitioner's exhibit No. 3, a plant production record 
for the month of December 1960. Exhibit No. 2 recerds a butterfat test result for chocolate 
drink on December 22, 1960, when exhibit No. 3 does n 


t indicate that any such product was 
made on that day. 
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milk or chocolate flavored milk labels. Approximately 99 percent 
of the paper containers utilized by petitioner were of the half 
pint size and petitioner’s half pint containers purchased by the 
market administrator’s employees at places other than schools all 
were labeled chocolate flavored milk and not drink. An auditor 
employed by the market administrator examined, at schools, bot- 
tles, hoods and cartons utilized in connection with the chocolate 
flavored product supplied by petitioner under contracts with such 
schools, which packaging materials all bore a milk rather than a 
drink label. See Art. 4, §§ 46 and 50, McKinney’s Consolidated 
Laws of New York in effect during the periods involved herein. 


Further, the school contracts awarded to petitioner called for, 
in part, chocolate milk of at least 3.5 percent butterfat content. 
An auditor employed by the market administrator, upon visiting 
various schools with which petitioner had contracts, was shown 
certifications, including a certification for December 1960, signed 
by Earl E. Lowenhagen attesting that the chocolate milk fur- 
nished by petitioner pursuant to school contracts contained 3.5 
percent butterfat. In addition, butterfat test reports from an in- 
dependent laboratory of chocolate milk supplied by petitioner to a 
school under contract indicate that the tested chocolate milk con- 
tained at least 3.5 percent butterfat. (See Finding of Fact 6.) 


Contrary to its contentions, petitioner and not respondent has 
the burden of establishing in this proceeding that the market ad- 
ministrator’s reclassification of the chocolate flavored milk prod- 
uct involved herein from Class III to Class I-A and the charges 
resulting therefrom were not in accordance with law. See, e.g., 
Bailey Farms Dairy Company v. Jones, 61 F. Supp. 209, 217 (E.D. 
Mo. 1945), affirmed 157 F.2d 87 (8th Cir. 1946), cert. denied 329 
U.S. 788 (1946); Wawa Dairy Farms, Inc. v. Wickard, 56 F. 
Supp. 67 (E.D. Pa. 1944), affirmed 149 F.2d 860 (3d Cir. 1954); 
Boonville Farms Cooperative, Inc. v. Freeman, 23 A.D. 1330 (N.D. 
N.Y. 1964), affirmed 358 F.2d 681 (2d Cir. 1966). It is clear, it 
seems to us, that petitioner has failed to sustain such burden in 
this proceeding. 


While the laboratory test sheet for December 1960 indicated the 
manufacture by petitioner of a single chocolate fiavored drink 
product containing less than 3 percent butterfat, all other matters 
available to the market administrator upon audit and introduced 
into evidence herein negative such a conclusion with respect to 
the butterfat content of such product. In fact, the almost inescap- 
able inference to be drawn therefrom is that the chocolate flavored 
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product in controversy contained more than 3, and at least 3.5, 
percent butterfat or that, at the least, petitioner has not established 
that such product contained less than 3 percent or more than 5 
percent butterfat content. Under these circumstances, the order, 
by its terms, required the reclassification in controversy for the 
period February 1960 through August 1961, including the month 
of December 1960. (See section 1002.31.) See also In re Sterling 
Davis Dairy, 23 A.D. 599, 613 (1964), affirmed 24 A.D. 1411 (D. 
N.J. 1965) and cases cited therein. 


Beginning on or about September 18, 1961, through June 1962, 
petitioner’s records apparently show the manufacture by peti- 
tioner every 7 days of a relatively small volume of a chocolate 
milk product containing more than 3 percent butterfat which peti- 
tioner reported in Class I-A in addition to a much larger amount 
of such product containing less than 3 percent butterfat content. 
This fact does not, however, require a conclusion for the period 
November 1961 through June 1962 different from that found for 
the earlier period involved herein. Petitioner’s sales to schools 
during the later period calling for a product with more than 3 per- 
cent butterfat content greatly exceeded the small amount of ad- 
mittedly Class I-A chocolate flavored milk product made by it and 
petitioner’s packaging material and sales records did not differen- 
tiate between or describe 2 chocolate flavored milk products of 
different butterfat content. Even if some Class III chocolate 
flavored product was made by petitioner during the later period 
and, in fact, during both periods, petitioner has far from estab- 
lished the quantity of such product. 


In considering the controversy herein, it is to be noted that 
petitioner did not introduce at the hearing herein the testimony 
of Mr. Lowenhagen or anyone else connected with butterfat test- 
ing or production at petitioner’s plant. Instead, a private auditor 
employed by petitioner was its only witness. He did not personally 
know the results of butterfat testing of the product in controversy 
but could only testify as to what petitioner’s records showed. Such 
auditor stated at the hearing herein that “I can go by records the 
same as the Market Administrator”. In view of the inconsistency 
between petitioner’s butterfat test records for December 1960 
and apparently for the periods involved herein with the certifica- 
tions issued to schools on petitioner’s behalf for such month and 





SE 








MARTIN CENTURY FARMS, INC. 339 
Cite as 26 A.D. 339 


other months by the individual responsible for butterfat testing 
at petitioner’s plant and with the many other matters in the rec- 
ord, that is, for example, school contract specifications, the label- 
ing of the packaging materials utilized by petitioner and the in- 
voices received by petitioner with respect to such materials it 
purchased, it is obvious that petitioner’s records did not verify 
Class III classification. Further, petitioner did not even introduce 
in this proceeding original laboratory test, plant production and 
sales records for any month during the periods involved herein 
except for the month of December 1960. The self-serving state- 
ments made by petitioner’s auditor and the summaries prepared 
by him during the hearing, absent the introduction into evidence 
by petitioner of the basic documents from which such summaries 
were allegedly constructed are not substitutes for reliable and 
probative evidence. Cf. Jn re Boonville Farms Cooperative, Inc., 
23 A.D. 383, 388-89 (1964), affirmed 358 F.2d 681 (2d Cir. 1966) ; 


In re Sterling Davis Dairy, supra 


In view of the foregoing, the petitions herein should be dis- 


missed. The many contentions of the parties presented for the 
record have been considered and whether or not specifically men- 
tioned herein, any suggestions, requests, etc., inconsistent with 
the decision are denied. 


ORDER 


The relief requested by petitioner is denied and the petitions 
herein are dismissd. 


Copies hereof shall be served upon the parties. 


(No. 11,120) 


In re MARTIN CENTURY FARMS, INC. AMA Docket No. M 4-1. De- 
cided April 10, 1967. 


Withdrawal—Consent of parties 


Decision by Thomas J. Flavin, Judicial Officer 


5. For these reasons, petitioner has not even established herein that the market adminis- 
trator was in error in reclassifying to Class I-A the chocolate flavored milk product made 
and sold by it during July and August 1961 when apparently petitioner’s contracts with the 
various schools were not in effect. 
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ORDER OF DISMISSAL 


In this proceeding under section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937 and subsequent amend- 
ments (7 U.S.C. 601 et seq.), the parties stated that the contro- 
versy herein has been settled and requested that an order be en- 
tered herein dismissing the action as moot. Accordingly, the 
petition in this proceeding is hereby dismissed. 
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(No. 11,121) 


In re KENNETH M. BORDER. P&S Docket No. 3740. Decided April 
6, 1967. 


Failure to pay when due—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from failing to pay when due the full purchase price of livestock 
purchased in commerce. 


George S. Whitten for complainant. 
W. William Anderson, of Smith & McCleary, York, Pennsylvania, for 


respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 


seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on September 14, 1966, by the Director, Packers and Stock- 


yards Division, United States Department of Agriculture, charg- 
ing respondent with violations of the Act and the regulations 
promulgated thereunder by the Secretary of Agriculture (9 CFR 


201.1 et seq.), hereinafter referred to as the regulations. 
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Respondent filed an answer on October 3, 1966. Respondent filed 
a second answer on March 3, 1967, in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and the report of 


the Hearing Examiner, and consents to the issuance of a specified 
order, with findings of fact and conclusions, for the purpose of 
this proceeding only, based on all allegations contained in the com- 
plaint. Complainant has recommended that the order consented 


to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Kenneth M. Border, hereinafter referred to as the re- 


spondent, is an individual whose mailing address is R. D. # 2, 
Dover, Pennsylvania. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying livestock in com- 
merce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, on 
or about the dates and in the transactions set forth in paragraph 


Il of the complaint, purchased livestock in commerce and failed 
to pay, when due, the full purchase price of such livestock. 


CONCLUSIONS 


By reason of the facts set forth above, respondent has violated 
section 312(a) of the Act (7 U.S.C. 213(a)) and section 201.43 (b) 
of the regulations (9 CFR 201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 


order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from failing to pay, when due, 


the full purchase price of livestock purchased in commerce. 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the par- 
ties. 
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(No. 11,122) 


In re HATFIELD LIVESTOCK MARKET, INC., and JOHN PRZYCHODSKI. 
P&S Docket No. 3742. Decided April 6, 1967. 


Market agency—Aiding livestock buyer—Misrepresentation—Records— 
Shippers’ proceeds—Suspension of registration—Consent— 
Re Hatfield Livestock Market, Inc. 


The market agency respondent is ordered to cease and desist from aiding 
livestock buyer to obtain money under false pretenses and to misrepresent 
details of purchase and sale, is ordered to keep records that fully dis- 
close all transactions in its business under the act and to establish a 
separate bank account for shippers’ proceeds and is suspended as a 
registrant under the act for a period of one week. 


Mrs. Dona Kahn for complainant. 


Mr. J. Willard Schoelkopf, Red Hill, Pa., for respondent Hatfield Live- 


stock Market, Inc. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under Title 3 of the Packers 
and Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by a 


complaint filed on September 19, 1966, by the Director, Packers 


and Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture. The complaint charges that 
respondent Hatfield, in connection with its market agency opera- 


tions, (1) failed and refused to deposit the gross proceeds received 


from the sale of livestock on a commission basis in a separate 


bank account (custodial account) (paragraph II, Part B); (2) 
issued accounts of sales to consignors of livestock which failed to 
show the true name of the purchasers of such livestock (para- 
graph III, Part B); and (3) pursuant to an agreement, arrange- 
ment or understanding between it and a livestock dealer, engaged 
in an unfair and deceptive practice or scheme to conceal the fact 
that such dealer, while acting in his capacity as agent of Penn 
Packing Company, Philadelphia, Pennsylvania, was selling his 
own livestock to Penn Packing Company at marked up prices 
(paragraph III, Part A). Respondent Przychodski failed to file an 
answer to the complaint and a default order will be issued against 
him. Respondent Hatfield filed its answer on December 12, 1966, 
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in which it admits the jurisdictional allegations, generally denies 
that it violated the provisions of the Act and requests an oval 
hearing. On February 15, 1967, an oral hearing was convened in 
Philadelphia, Pennsylvania, before John J. Curry, Hearing Ex- 
aminer., Complainant was represented by Mrs. Dona Kahn, Office 
ut the General Counsel, United States Department of Agriculture. 
Respondent was represented by J. Willard Schoelkopf, Attorney, 
Red Hill, Pennsylvania. At the start of the hearing, respondent 
read into the record a stipulation by the parties in which respond- 


ent Hatfield (1) admits the facts alleged in paragraph I of Part A 
of the complaint, and further admits that the Secretary of Agri- 
culture has jurisdiction in this matter; (2) neither admits nor 


denies the remaining allegations of the complaint against it as 
set forth in paragraph III of Part A and paragraphs II and III 


of Part B and in the concluding paragraph; (3) consents, for the 


purpose of this proceeding and for such purpose only, to the is- 


suance of an order containing findings of fact and conclusions 
based upon the allegations set forth in the complaint as the find- 
ings of fact and conclusions of the Secretary of Agriculture; (4) 


waives oral hearing and the Examiner’s report; and (5) consents 


to the issuance of the order set forth below, which order shall 


have the same force and effect as if entered after full hearing, 
to become effective on the sixth day after service upon said re- 
spondent. 


Complainant recommended at the hearing that the order con- 


sented to by respondent Hatfield be issued and the hearing was 
then closed. 


FINDINGS OF FACT 


i. (a) Respondent Hatfield Livestock Market, Inc., hereinafter 
referred to as respondent Hatfield, is a corporation with its prin- 
cipal place of business located at Hatfield, Pennsylvania. 

(b) Respondent Hatfield is, and at all times material herein 
was: 


(1) Engaged in the business of conducting and operat- 
ing the Hatfield Livestock Market, Inc., a posted stockyard under 
the Act, hereinafter sometimes referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
cummission basis at the stockyard, and buying and selling live- 
stock in commerce for its own account; 
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(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. Respondent Hatfield, during the period January through 
April 1966, pursuant to an agreement, arrangement or understand- 
ing between it and a livestock dealer, engaged in an unfair and 
deceptive practice or scheme to conceal the fact that such dealer, 
while acting in his capacity as agent of the Penn Packing Com- 
pany, was selling his own livestock to the Penn Packing Company 
at marked up prices. In carrying out such unfair and deceptive 
practice or scheme, respondent Hatfield made and issued to the 
Penn Packing Company false and fictitious buyers invoices, which 
invoices were made a part of the accounts and records of respond- 
ent Hatfield and Penn Packing Company. More specifically. and as 
set forth in the transactions below: 


(a) The said dealer purchased livestock at the Carrolls Sales 
Company, Felton, Delaware, a posted stockvard under the Act, 
and used such livestock to fill orders from Penn Packing Company. 
for which he received a “buying commission” ; 


(b) Respondent Hatfield billed Penn Packing Company for 
the livestock by issuing buyers invoices purporting to represent 
that the livestock had been purchased by such dealer at respond- 
ent Hatfield’s stockyard; 


(c) Respondent Hatfield billed Penn Packing Company at 
prices higher than the prices paid by such dealer to Carrolls Sales 
Company ; and 


(d) Respondent Hatfield and such dealer split and shared 
the profits made by reason of the aforesaid mark up in prices. 


Date Purchase Price Billed 

of Price at No. of tao Pen» 
Purchase Carrolis Sales Head and Packing 

1966 Co. Species Company 
March 25 $10,635.58 157 Swine $10,881.12 
April 1 4,830.77 77 Swine 5,117.71 
April 15 4,471.28 69 Swine 4.656.56 
April 22 4,963.59 78 Swine 5,181.55 


3. Respondent Hatfield, since July 1963, and in the course and 
conduct of its business as a market agency at the stockvard, has 
failed and refused to deposit the gross proceeds received from the 
sale of livestock on a commission basis in a separate bank account 
designated as “Custodial Account for Shippers’ Proceeds,” or by 
similar identifying designation. 
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4. Respondent Hatfield, at the stockyard, during the year 1966, 
in connection with the sale of livestock consigned to it for sale 
on a commission basis, issued accounts of sale to the consignors 
of the livestock which failed to show the true, full and correct 
names of the purchasers, but instead showed number or initial 
designations, copies of which accounts were made a part of its 
records. 


CONCLUSIONS 


The complaint alleges that a livestock dealer, in filling orders 
from Penn Packing Company, for which he received a “buying 
commission”, used livestock that he had purchased himself. The 
accountings to Penn Packing Company prepared by respondent 
Hatfield, purported to represent that the cost of the livestock to 
Penn Packing Company was the actual cost to the livestock dealer, 
and that the livestock was purchased at respondent Hatfield’s 
stockyard. In fact, the livestock had been purchased at a stock- 
yard in Delaware and the price had been marked up. These ac- 
countings prepared by respondent Hatfield led Penn Packing Com- 
pany to mistakenly believe that it was making reimbursement for 
the actual purchase price of the hogs. The practice engaged in by 
respondent Hatfield is deceptive and thus contrary to the provi- 
sions of sections 307 and 312(a) of the Act. Charles B. Ganey, 15 
A.D. 383 (1956), Perlin Packing Co. v. Shannon & Co., 23 A.D. 
453, 458 (1964). See, Great Falls Livestock, 25 A.D. 750, 752 
(1966), Packer Order Buyers, 25 A.D. 25 (1966). 


By reason of the facts set forth in the Findings of Fact respond- 
ent Hatfield has violated sections 307 and 312(a) and 401 of the 
Act (7 U.S.C. 208, 213(a), 221) and section 201.42(a) of the regu- 
lations (9 CFR 201.42(a)). Inasmuch as complainant has recom- 
mended that the order consented to by respondent be issued, it 
will be so issued. By letter dated March 22, 1967, respondent Hat- 
field requested that the order become effective beginning on a 
Wednesday. Complainant has stated that it has no objection to 
such a request and accordingly, the order will be made effective 
on Wednesday, April 19, 1967. 


ORDER 


Respondent Hatfield Livestock Market, Inc., its officers, direct- 
ors, agents, and employees, directly or through any corporate or 
other device, in connection with such respondent’s operations as 
a market agency and dealer, shall cease and desist from: (1) 
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knowingly aiding or assisting any livestock buyer to obtain money 
under false pretenses from persons for whom such buyer is pur- 
chasing livestock, or to whom such buyer is selling livestock; (2) 
knowingly aiding or assisting any livestock buyer to falsely rep- 
resent to any person the weight, price, ownership, or place of pur- 
chase of livestock purchased or sold; and (3) knowingly falsifying. 
or causing to be falsified, in whole or in part, purchase invoices, 
or any other records covering the purchase or sale of livestock. 


Respondent Hatfield, its officers, agents, and employees, are 
hereby ordered and directed to: (1) prepare and keep accounts, 
records and memoranda which shall fully and correctly disclose 
all transactions involved in respondent Hatfield’s business as a 
market agency and dealer, including (a) accounts of sale disclos- 
ing the full, true and correct names of the buyers of the livestock 
represented therein, (b) buyer’s invoices disclosing fully and cor- 
rectly all information relating to the sale and purchase of the 
livestock; (2) deposit the gross proceeds received from the sale of 
livestock handled on a commission or agency basis in a separate 
bank account designated as “Custodial Account for Shippers’ Pro- 
ceeds”, or by some similar identifying designation. Such account 
shall be drawn on only for payment of net proceeds due the person 
or persons whom said respondent has knowledge is entitled there- 
to, and to obtain therefrom the sums due respondent as com- 
pensation for its services, and for payment of lawful marketing 
charges. Respondent Hatfield shall make deposits in said account 
of amounts equal to any proceeds receivable from the sale of con- 
signed livestock that are not received by said respondent within 
three days of the sale of the livestock. The account shall be kept 
in a manner that will clearly reflect the handling of funds in com- 
pliance with section 201.42 of the regulations (9 CFR 201.42). 


Respondent Hatfield’s registration is suspended for a period of 
one week. 


This order shall become effective on April 19, 1967, and copies 
hereof shall be served upon the parties. 


(No. 11,123) 


H. H. HAMMOND v. A. M. ALLEN and ARAB STOCKYARDS. P&S 
Docket No. 3588. Decided April 7, 1967. 
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Guaranty of payment not established—Market agency—Liability of 
dealer 


Where complainant failed to prove that market agency guaranteed payment 
of livestock purchased by dealer, only the latter is liable to complainant 
for agreed purchase price. 

Mr. Jeta Taylor, Ozark, Ark., for complainant. 

Mr. Robert C. Bernett, of Bernett & Tingle, Birmingham, Ala., for re- 
spondent Arab Stockyards. 
Mr. William W. Bargeron, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on June 4, 1965, com- 
plainant seeks reparation in the amount of $8,675.00, alleging that 
respondent Allen purchased 38 head of cattle and 1 calf from com- 
plainant on May 6, 1965; that complainant accepted respondent 
Allen’s check after being assured by respondent Arab Stockyards 
that “the check would be good as quick as the cattle arrived” at 
Arab, Alabama; and that the check was not “good”. It is also 
alleged that the day following the transaction complainant was 
“again assured” by respondent Arab Stockyards that a check 
would be issued to complainant by said respondent for the full 
amount of respondent Allen’s check; and that such check was 
never issued by Arab Stockyards. 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in this proceeding pursuant to section 202.40 of the rules 
of practice (9 CFR 202.40), were served upon respondent Allen 
on July 14, 1965, and upon respondent Arab Stockyards on July 
7, 1965. A copy of the investigative report was served upon com- 
plainant on July 6, 1965. 


Respondent A. M. Allen did not file an answer to the complaint. 
Respondent Arab Stockyards filed an answer on July 19, 1965. in 
which it is denied that said respondent assured complainant that 
the purchase price of the cattle which complainant sold to respond- 
ent Allen would be paid by Arab Stockyards. It is also denied 
that said respondent represented that the “check issued by re- 
spondent Allen would be good as soon as the cattle arrived in 
Arab, Alabama.” 
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Respondent Arab Stockyards requested an oral hearing which 
was held on March 9, 1966, in Birmingham, Alabama. Mr. William 
W. Bargeron, of the Office of the General Counsel of this Depart- 
ment, served as presiding officer. Complainant was represented at 
the hearing by counsel and he testified on his own behalf. In ad- 
dition, there were admitted into evidence at complainant’s in- 
stance, the depositions of two other witnesses, respondent A. M. 
Allen and Leon Holland. Respondent Arab Stockyards was repre- 
sented at the hearing by counsel and five witnesses testified on 
behalf of said respondent. No appearance was entered by respond- 
ent A. M. Allen at the hearing. 


FINDINGS OF FACT 


1. Complainant, H. H. Hammond, is an individual whose address 
is Route 1, Branch, Arkansas. 


2. Respondent A. M. Allen, an individual whose address is Box 
97, McAlester, Oklahoma, was at all times material herein engaged 
in the business of a dealer subject to the provisions of the Act. 


3. Respondent Wayne Tolleson, an individual doing business as 
Arab Stockyards, Arab, Alabama, was, at all times material here- 
in, engaged in the business of a market agency and registered with 
the Secretary of Agriculture to buy and sell livestock in commerce 
on a commission basis. The livestock market known as Arab 
Stockyards, Arab, Alabama, a posted stockyard subject to the pro- 
visions of the Act, was at all times material herein operated by 
respondent Tolleson. Said livestock market will hereinafter be 
referred to sometimes as the “stockyard”’. 


4. On May 6, 1965, at Branch, Arkansas, complainant sold to 
respondent A. M. Allen 38 cattle and 1 calf for the sum of $8,675. 
Respondent A. M. Allen delivered the complainant a personal check 
in the amount of said purchase price; and the complainant de- 
livered the aforesaid cattle and calf to the respondent A. M. Allen 
for shipment to Alabama. 


5. On May 6, 1965, respondent A. M. Allen shipped the animals 
purchased from complainant by truck from Branch, Arkansas, to 
the stockyard consigned to the respondent Arab Stockyards for 
sale on a commission basis. 


6. Respondent Arab Stockyards received the animals and sold 
them for the account of respondent A. M. Allen. The net proceeds 
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derived from the sale of said animals were paid by respondent 
Arab Stockyards to respondent Allen. 


7. The check which respondent A. M. Allen gave to complainant 
in purported payment for the livestock was returned unpaid to the 
complainant by the drawee bank because said respondent did not 
have sufficient funds in the account upon which such check was 
drawn. The sum of $1,855.90 was remitted to complainant by a 
cashier’s check and a balance of $6,819.10 remains due and owing 
by respondent Allen to complainant. 


8. The complaint was filed within 90 days after the accrual of 
the cause of action. 


CONCLUSIONS 


Respondent A. M. Allen failed to file an answer to the complaint 
and by reason of such default he is deemed to have admitted the 
allegations of the complaint. (9 CFR 202.41(c)) An order will 
therefore be issued requiring payment by said respondent to com- 
plainant of the unpaid balance of the purchase price for the 38 
cattle and 1 calf sold to respondent A. M. Allen by complainant. 
A failure to pay the full amount of the purchase price in connec- 
tion with a purchase of livestock in commerce constitutes an un- 
just practice in violation of the Act on the basis of which repara- 
tion may be awarded. Russell v. Mitchell, 25 A.D. 519 (1966). 


With respect to the liability of the respondent Arab Stockyards 
the main issue presented for determination is whether said re- 
spondent guaranteed payment of the purchase price of the cattle 
or agreed to pay complainant for the same. In the complaint filed 
in this proceeding, it is alleged that the complainant accepted re- 
spondent A. M. Allen’s personal check only after Wayne Tolleson, 
the individual doing business as Arab Stockyards, assured com- 
plainant over the telephone that the check ‘“‘would be good as quick 
as the cattle arrived” at Arab. It is also alleged that the day after 
the sale of the cattle to respondent Allen, the said Wayne Tolleson 
“again” assured complainant that “‘a check would be mailed to him 
drawn on the Arab Stockyards at Arab, Alabama, for the full 
amount of the check” issued by respondent Allen. 


Initially, it should be noted that respondent Allen would prob- 
ably not have delivered his personal check to complainant if the 
original agreement of the parties was that complainant would be 
paid directly by Arab Stockyards. At the hearing, complainant 
testified that respondent Tolleson told him: “When the cattle 
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arrive at the Arab Stockyard, I will pay you for the cattle. I will 
guarantee the money on the cattle.” In corroboration of his testi- 
mony regarding the statements purportedly made to him by the 
said Wayne Tolleson, the complainant offered into evidence the 
depositions of the respondent A. M. Allen and one Leon Holland, 
a neighbor of complainant. 


It was Holland who introduced Allen to complainant. Holland, 
in his deposition testified concerning a telephone conversation, on 
May 6, between complainant and Wayne Tolleson, but it is clear 
that Mr. Holland could only hear what complainant said to Tolle- 
son and not what Tolleson said to complainant. Leon Holland also 
testified in his deposition about a livestock sale which he had made 
to the respondent A. M. Allen a few days before complainant’s 
cattle were sold. In his deposition Mr. Holland stated that he 
talked to respondent Tolleson on May 6, 1965 concerning payment 
for both Holland’s own and complainant’s cattle; and that said 
respondent reiterated the guarantee previously made concerning 
Holland’s cattle and gave an identical guarantee in respect to 
Hammond’s cattle. 


In his deposition, respondent Allen corroborated complainant’s 
account of the events surrounding the transaction in question and 
added some details. According to respondent Allen, he and the 
respondent Arab Stockyards entered into an agreement whereby 
he was to buy livestock and the respondent Arab Stockyards was 
to pay for it; and, in furtherance of the agreement, respondent 
Arab Stockyards gave him money to pay for expenses incurred in 
making trips around the countryside to purchase the livestock. 
The livestock purchased under the agreement was to be resold at 
the stockyard; and he was entitled to any profits which might be 
earned and the Arab Stockyards was entitled to be paid a commis- 
sion in connection with the resale. 


It might be noted that the evidence is generally conflicting. For 
example, respondent Allen testified that he was “stopped”, as he 
walked past the office at Arab Stockyards, by an office employee 
and “handed” a stack of checks representing net proceeds of the 
sale of the Hammond and the Holland livestock. This testimony 
conflicts with that of Marian Garner, the bookkeeper at Arab 
Stockyards, who testified that while she was still issuing the 
checks, respondent Allen stopped at the office at Arab Stockyards 


to get them and that said respondent then told her that he was 
very tired but that nevertheless he had to take the checks to the 


bank early the following morning to cover some checks he had 
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issued in connection with cattle purchases. It might be noted that 
respondent Allen did go to the bank the next day and he did trans- 
mit a portion of the funds obtained to Mr. Holland and the remain- 
ing portion to complainant. However, the animals sold for much 
less than said respondent agreed to pay for them for which reason 
there was not enough money to make full payment to both com- 
plainant and Mr. Holland. It appears that the price Allen agreed 
to pay complainant was substantially higher than their market 
value. According to a witness, W. D. Copeland, who was at the 
auction sale at the stockyard on May 7, 1965, respondent Allen 
was giving orders to “no sale” some of the livestock and pursuant 
to his orders such animals were “no-saled”. Respondent Allen 
stated that when he tried “to pass out” cattle at this particular 
auction, to keep them from being sold for the low prices offered 
by the bidders, respondent Arab Stockyards sold them anyway. 
The record shows that some animals were “passed out”; that they 
were subsequently sold at the stockyard; and that the net pro- 
ceeds of sale were remitted to respondent Allen. Upon reading 
respondent Allen’s deposition one receives the impression that his 
testimony is generally inaccurate and not entitled to much ecred- 
ence. 


As noted above, complainant testified that Wayne Tolleson, dur- 
ing the course of certain telephone conversations, guaranteed 
payment of the purchase price and agreed to pay for the cattle. 
This testimony by complainant conflicts with the testimony of 
Wayne Tolleson who testified with respect to said telephone con- 
versations that he did not guarantee payment for the cattle and 
that he did not agree to pay for the cattle upon their arrival at 
the Arab Stockyards, Arab, Alabama. Wayne Tolleson also testi- 
fied that, in respect to the transaction in question, the involvement 
of Arab Stockyards was limited to the acceptance of a consign- 
ment of cattle by respondent Allen for sale on a commission basis 
and that Arab Stockyards properly accounted to Allen for the net 
proceeds derived from the sale of the cattle. 


After consideration of the record as a whole, it is determined 
that the evidence is too inconclusive and conflicting to afford a 
basis for the conclusion that respondent Arab Stockyards either 
guaranteed payment of the livestock or agreed to pay for it. There 


is also no evidence that said respondent otherwise incurred liability 


to complainant. Consequently, complainant is not entitled to an 
award of damages against respondent Arab Stockyards and the 
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complaint should be dismissed as to this respondent. Epp v. Lath- 
rop, 22 A.D. 1265, 1268 (1963). 


ORDER 


Respondent A. M. Allen shall pay to complainant, within 30 days 
from the date hereof, the sum of $6,819.10 with interest thereon 
at the rate of 6% per annum from June 1, 1965 until paid. The 


complaint is dismissed as to respondent Wayne Tolleson. Copies 
hereof shall be served upon the parties. 


(No, 11,124) 


In re CLYDE C. CARNES. P&S Docket No. 3796. Decided April 11. 
1967. 


Checks—Failure to pay when due—Records—Insolvency—Suspension 
of registration—Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased and failing to pay when due for 


such livestock, is ordered to keep records that fully disclose all transac- 
tions in his business under the act and is suspended as a registrant under ) 
the act for 60 days and thereafter until no longer insolvent. 


Samuel J. Harris for complainant. 
Lloyd W. Kelly, of Kelly & Kelly, Grand Island, Neb., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 


et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on February 28, 1967, by the Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging respondent with being 


insolvent within the meaning of the Act (7 U.S.C. 204), and with 


violating certain provisions of the Act and the regulations there- 
under (9 CFR 201.1 et seq.). 


On March 23, 1967, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and the 
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report of the Hearing Examiner, and consents to the issuance 
of a specified order with findings of fact and conclusions based 
on the allegations of the complaint. Complainant has recommend- 


ed that the order consented to by respondent be issued. 


FINDINGS OF FACT 
i. (a) Clyde C. Carnes, hereinafter referred to as the respond- 
ent, is an individual whose mailing address is Aurora, Nebraska. 


(b) Respondent at all times material herein was: 
(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 

dealer to buy and sell livestock in commerce. 
2. Respondent’s current liabilities exceed his current assets. As 
ot January 11, 1967, respondent had current liabilities totaling 


5143,017.20, and current assets totaling $11,000, resulting in an 
excess of current liabilities over current assets of $132,017.20. 


3. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce, and in purported 


payment therefor issued checks which were returned unpaid by 


the bank upon which they were drawn because respondent did not 


have sufficient funds on deposit in the account upon which such 
checks were drawn. 


Date of Date of Amount 
Purchase Check No. of Purchased of 
1966 1966 Head From Check 
December 13 December 13 5 Third City Livestock $ 482.31 
Commission Co. 
December 5 December 7 31 Loup City Commission 4,678.18 
Co. 
December 5 December 7 28 . ” . 3,471.45 
December 12 December 14 43 - ” ™ 6,432.01 
December 12 December 15 12 ” = 1,399.32 
November 26 November 26 56 Wahoo Livestock 3,351.03 
Auction Market 
November 26 November 26 46 . ™ 7,999.87 


4. Respondent, on or about the dates and in the transactions 
set forth below and in connection with the transactions set forth 
in finding of fact 3 above, purchased livestock in commerce and 


failed to pay the full purchase price of such livestock. 
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Date of 
Purchase Purchase 
1966 No. of Head Purchased From Price 
October 30 23 Third City Livestock $4,959.12 
Commission Co. 
December 16 6 York Livestock Sales 603.03 
Co. 


5. Respondent, during the period from on or about July 30, 
1966, through December 29, 1966, in connection with his dealer 
operations under the Act, failed to keep accounts, records and 
memoranda which fully and correctly disclosed all transactions 
involved in his business. Respondent, during such period, failed 
to keep: (1) a general ledger of accounts showing assets, liabili- 
ties, income, expenses and capital or net worth; (2) monthly re- 
conciliations of his bank accounts; (3) a daily record of livestock 
bought and sold; and (4) a current inventory of livestock. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2, it is con- 
cluded that respondent is insolvent within the meaning of the Act 
(7 U.S.C. 204), and by reason of the facts set forth in findings of 
fact 3, 4 and 5, it is concluded that respondent has wilfully vio- 
lated sections 312(a) and 401 of the Act (7 U.S.C. 213(a), 221) 
and sections 201.43 and 201.46 of the regulations thereunder (9 
CFR 201.43, 201.46). Inasmuch as respondent has consented to 
the issuance of the order set forth below, and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks; and 


2. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act, including among other things: 
(1) a general ledger of accounts showing assets, liabilities, income, 
expenses and capital or net worth; (2) monthly reconciliations of 
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his bank accounts; (3) a daily record of livestock bought and 
sold; and (4) a current inventory of livestock. 


Respondent is suspended as a registrant under the Act for a 
period of 60 days and thereafter until such time as he demon- 


strates that he is no longer insolvent. When respondent demon- 
strates that he is no longer insolvent, a supplemental order wil! 


be issued in this proceeding terminating the suspension after the 
60-day period. 


This order shall come effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 11,125) 


In re RODNEY SHIMEK. P&S Docket No. 3753. Decided Apri! 11, 
1967. 


Bonding requirements—Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond and is suspended as a registrant under 
the act until bonded as required by the act and the regulations. 


Gerald P. Summers for complainant. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed March 14, 1967, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding ex- 
cept that there is hereby deleted from the second paragraph of the 
hearing examiner’s Proposed Order the words “registration and”’.* 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


* The hearing examiner’s recommended order appears herein as corrected. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
vards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
[t was instituted by a complaint filed on November 8, 1966, by the 
Packers and Stockyards Division, Consumer and Marketing Serv- 
ice, United States Department of Agriculture. The respondent, 
Rodney Shimek, of Cato, Wisconsin, was charged with engaging 
in business as a dealer in livestock in commerce without maintain- 
ing the bond required for his operations. 


Copies of the complaint and the rules of practice were served 
on respondent on November 10, 1966, and he was notified in writ- 
ing that an answer should be filed within 20 days, and that failure 
to deny the allegations of the complaint would constitute admis- 
sion of them. Respondent has filed no answer. 


The proceeding was assigned to Hearing Examiner Jack W. 
Bain on March 8, 1967, and on March 14, 1967, he issued a recom- 
mended decision without further investigation or hearing, pur- 
suant to Section 202.9(c) of the Rules of Practice (7 CFR 
202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. The respondent, Rodney Shimek, is an individual whose ad- 
dress is RR + 2, Cato, Wisconsin. At all times material herein 
he was engaged in the business of buying and selling livestock in 
commerce for his own account, and was registered with the Secre- 
tary of Agriculture under the Act as a dealer. 


2. The surety bond maintained by respondent to secure per- 
formance of his dealer obligations under the Act was terminated 
on January 10, 1965. Respondent was notified of such termination 
date by certified mail on December 16, 1964, and was informed 
that he would have to comply with the bonding requirements of 
the Act and the regulations if he continued to engage in business 
as a dealer in commerce after such termination date. Notwith- 
standing such notice, he has continued to engage in business as a 
dealer, buying and selling livestock in commerce for his own ac- 
count, without filing and maintaining the required reasonable 
bond. 
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PROPOSED CONCLUSIONS 


By operating as a dealer without meeting the bonding require- 
ments, as in Proposed Finding of Fact 2, above, respondent has 
willfully violated Section 312(a) of the Act (7 U.S.C. 213(a)) 
and Sections 201.29 and 201.30 of the Regulations thereunder (9 
CFR 201.29, 201.30). For his violations, he should be ordered to 
cease and desist from them, and his registration should be sus- 
pended until he complies fully with the bonding requirements. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in business 
in any capacity for which registration is required under the Act 
and the regulations without filing and maintaining a reasonable 
bond or its equivalent as required under the Act and the regula- 
tions. 


Respondent’s registration as a dealer under the Act is suspended 
until he complies fully with the bonding requirements of the Act 
and the regulations. 


When respondent has complied fully with such requirements, a 
supplementary order will be issued in this proceeding terminating 
the suspension ordered above. 


Except as to service, this order shall become effective on the 
sixth day after service hereof upon respondent. 


Copies hereof shall be served on the parties. 


(No. 11,126) 


In re STOLL PACKING Corp. P&S Docket No. 3830. Decided April 
11, 1967. 


Packer—Gifts—Cease and desist—Consent 


Respondent consented to an order requiring it to cease and desist from offer- 
ing bond certificates or other gifts to customers’ employees to induce 
them to promote purchases by their employers from respondent. 


Raymond W. Fullerton for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title II of the Packers 
and Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), here- 
inafter referred to as the Act, instituted by a complaint filed by 
the Director, Packers and Stockyards Division, Consumer and 
Marketing Service, United States Department of Agriculture, 
charging respondent with a violation of the Act. 


Respondent filed an answer in which it admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remain- 
ing allegations, waives oral hearing and the Examiner’s report, 
and consents to the issuance of a specified order, with findings of 
fact and conclusions, for the purpose of this proceeding only, based 
upon the allegations set forth in the complaint. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. a. Stoll Packing Corp., hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business lo- 
cated at 32 10th Avenue, New York, New York 10014. 


b. Respondent is, and at all times material herein was, en- 
gaged in the business of manufacturing and preparing meats for 
sale and shipment in commerce. 


c. Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


2. Respondent, during the period from on or about November 
1, 1963, through on or about June 30, 1964, was engaged in selling 
meats to The Great Atlantic and Pacific Tea Company, Inc., here- 
inafter referred to as The A & P, a retail food dealer. In connec- 
tion with such operations, respondent, without the knowledge or 
consent of The A & P, gave bond certificates of substantial value 
to, or for the benefit of, an employee of The A & P who was en- 
gaged in conducting his employer’s meat and meat food product 
procurement operations, including the selection of suppliers. Such 
bond certificates were given by respondent for the purpose of in- 
ducing and influencing such employee to purchase meats on be- 
half of his employer from respondent. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respondent 
has violated section 202(a) of the Act (7 U.S.C. § 192(a)). 


M. FRIEND, INC. et al. 361 
Cite as 26 A.D. 361 


Inasmuch as respondent has consented to the issuance of the 
order contained herein, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, in con- 
nection with respondent’s operations as a packer, shall cease and 
desist from directly or indirectly giving or offering to give any 
bond certificates to, or for the benefit of, or making or offering 
to make any payments of money to, or for the benefit of, or giving 
or offering to give anything of value to, or for the benefit of, any 
officer, director, agent, or employee of any customer or prospective 
customer to induce or influence any of them to promote purchases 
of meat or meat food products by their principal or employer from 
respondent. 


Copies hereof shall be served upon the parties, and this order 
shall become effective on the first day after service upon respond- 
ent. 


(No. 11,127) 


In re M. FRIEND, INC., and MorRIS FRIEND. P&S Docket No. 3833. 
Decided April 17, 1967. 


Packer—Gifts—Cease and desist—Consent 


Respondents consented to the issuance of an order requiring them to cease 
and desist from making gifts to customers’ employees to promote pur- 
chases from respondent and ordering them to keep records that fully 
disclose and account for all such gifts. 


Mr. Raymond W. Fullerton for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title II of the Packers 
and Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.) , here- 
inafter referred to as the Act, instituted by a complaint filed by 
the Acting Director, Packers and Stockyards Division, Consumer 
and Marketing Service, United States Department of Agriculture, 
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charging that respondent Morris Friend committed violations of 
the Act and that said respondent and respondent M. Friend, Inc., 
are responsible for such violations. 


Respondents filed an answer in which they admit the jurisdic- 
tional allegations of the complaint, neither admit nor deny the re- 
maining allegations, waive oral hearing and the Examiner’s re- 
port, and consent to the issuance of a specified order, with findings 
of fact and conclusions, for the purposes of this proceeding only, 
based upon the allegations set forth in the complaint. Complain- 
ant has recommended that the order consented to by respondents 
be issued. 


FINDINGS OF FACT 
1. (a) M. Friend, Inc., hereinafter referred to as the corporate 
respondent, is a corporation with its offices and principal place of 
business located at 871 Washington Street, New York, New York 
10014. 


(b) The corporate respondent, since on or about July 9, 1964, 
has been engaged in the business of manufacturing and preparing 
meats for sale and shipment in commerce. 


(c) The corporate respondent is a packer within the meaning 
and subject to the provisions of the Act. 


(d) Morris Friend, hereinafter referred to as the individual 
respondent, is an individual who at all times material herein prior 
to on or about July 9, 1964, was doing business as M. Friend with 
his office and principal place of business located at 871 Washington 
Street, New York, New York 10014. 


(e) The individual respondent, at all times material herein 
prior to on or about July 9, 1964, was engaged in the business of 
manufacturing and preparing meats for sale and shipment in com- 
merce. 


(f) The individual respondent, at all times material herein 
prior to on or about July 9, 1964, was a packer within the meaning 
and subject to the provisions of the Act. 


(g) On or about July 9, 1964, the individual respondent in- 
corporated thereby creating the corporate respondent, transferred 
all of the assets, business, and operations of his individual proprie- 


torship to the corporate respondent, and stopped doing business as 
M. Friend. 
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(h) The individual respondent is the president and principal 
shareholder of the corporate respondent. Said respondent man- 
ages and controls the operations of the corporate respondent. 


2. The individual respondent, during the period from on or 
about April 1, 1963, through on or about June 4, 1964, was en- 
gaged in selling meats to The Great Atlantic and Pacific Tea Com- 
pany, Inc., hereinafter referred to as The A & P, a retail food 
dealer. In connection with such operations, said respondent, with- 
out the knowledge or consent of The A & P, made substantial pay- 
ments of money to an employee of The A & P who was engaged 
in conducting his employer’s meat and meat food product pro- 
curement operations, including the selection of suppliers. Such 
payments were made by the individual respondent for the purpose 
of inducing and influencing such employee to purchase meats on 
behalf of his employer from said respondent. 


3. The individual respondent, in connection with the facts set 
forth in Finding of Fact 2, failed to keep accounts, records, and 
memoranda which fully and correctly disclose all transactions in 
said respondent’s business, in that the books and records prepared 
and kept by the individual respondent failed to disclose the said 
substantial payments of money to an employee of The A & P. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact herein, 
the individual respondent has violated sections 202(a) and 401 of 
the Act (7 U.S.C. §§ 192(a) and 221), and the individual respond- 
ent and the corporate respondent are responsible for such viola- 
tions. 


Inasmuch as respondents have consented to the issuance of the 


order contained herein and complainant has recommended tha 
such order be issued, the order will be issued. 


ORDER 


M. Friend, Inc., its officers, directors, agents, and employees, 
and Morris Friend, individually and as an officer of said corporate 
respondent, shall cease and desist from directly or indirectly mak- 
ing payments of money to, or for the benefit of, or giving or offer- 
ing to give any money or anything of value to, or for the benefit 
of, any officer, director, agent, or employee of any customer or 
prospective customer to induce or influence any of them to pro- 
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mote purchases of meat or meat food products by their principal 
or employer from respondents. 
Respondents, in or in connection with the sale and distribution 


in commerce of meat or meat food products, are hereby ordered 


and directed to make and keep such accounts, records, and memo- 
randa as will fully and correctly disclose and account for all gifts 
of anything of value, and payments of money, made to any officer, 


director, agent, or employee of any customer or prospective cus- 
tomer. 

Copies hereof shall be served upon the parties, and this order 
shall become effective as to each respondent on the first day after 
service thereof upon such respondent. 


(No, 11,128) 


In re HATFIELD LIVESTOCK MARKET, INC., and JOHN PRZYCHODSKI. 
P&S Docket No. 3742. Decided April 19, 1967. 


Agent—Misrepresentation—Ownership—Markups—Cease and desist— 
Default—Re John Przychodski 


The individual respondent is ordered to cease and desist from selling his own 
livestock on commission or agency basis without disclosing ownership, 


misrepresenting details of purchase and sale, entering into agreement 


with another to obtain money under false pretenses and falsifying or 


causing to be falsified the invoices covering the purchase and sale of 
livestock in commerce. 


Mrs. Dona Kahn for complainant. 
Mr, John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed September 19, 1966, by the 
Director, Packers and Stockyards Division, Consumer and Market- 


ing Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent Przychodski,! pursuant to an 


1. A consent order was issued April 6, 1967, with respect to respondent Hatfield Livestock 
Market, Inc. 
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agreement with a market agency, engaged in an unfair and decep- 
tive practice to conceal the fact that he was selling his own live- 
stock to his principal at a mark up in prices, in violation of the act. 


A copy of the complaint and a copy of the rules of practice were 
served upon respondent Przychodski December 10, 1966. 


At the time of service of the complaint, this respondent was 
notified in writing that an answer thereto should be filed within 


20 days after such service and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint and a waiver of oral hearing. Notwithstanding such 


notice, respondent Przychodski has not filed an answer. The mat- 


ter was referred to John Curry, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 


pursuant to section 202.9 (c) of the rules of practice. On March 


16, 1967, the hearing examiner filed a report recommending that 
respondent Przychodski be ordered to cease and desist from the 
violations found therein. No exceptions to the hearing examiner’s 
report were filed. 


FINDINGS OF FACT 


1. Respondent John Przychodski is an individual residing at 
Marcus Hook, Pennsylvania. Respondent Przychodski is, and at all 


times material herein was, engaged in the business of a livestock 


dealer, in that he bought and sold livestock in commerce for his 
own account and he bought livestock in commerce for purposes 
of slaughter as the agent of Penn Packing Company, Philadelphia, 
Pennsylvania, a packer subject to the Act. 


2. Respondent Przychodski, during the period January through 
April 1966, pursuant to an agreement, arrangement or understand- 
ing with a market agency, engaged in a practice or scheme to con- 
ceal the fact that he, while acting in his capacity as agent of the 


Penn Packing Company, was selling his own livestock to the Penn 


Packing Company at marked up prices. In carrying out such 
practice or scheme, respondent Przychodski and the market 
agency made and issued to the Penn Packing Company false and 


fictitious buyers invoices, which invoices were made a part of the 


accounts and records of the market agency and Penn Packing 


Company. More specifically, respondent Przychodski purchased 
livestock at the Carrolls Sales Company stockyard, Felton, Dela- 
ware, a posted stockyard under the act and used such livestock 
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to fill orders from Penn Packing Company, for which respondent 
Przychodski received a “buying commission’’. The market agency, 
not the Carrolls Sales Company, billed Penn Packing Company for 


the livestock by issuing buyers invoices purporting to represent 
that the livestock had been purchased by respondent Przychodski 


at the market agency’s stockyard, a posted stockyard under the 
act. The market agency billed Penn Packing Company at prices 
higher than the prices paid by respondent Przychodski to Carrolls 


Sales Company and respondent Przychodski and the market 


agency split and shared the profits made by reason of the afore- 
said mark up in prices. Specific transactions in which this scheme 
was carried out are as follows: 


Date Purchase Price Billed 
of Price at No. of to Penn 
Purchase Carrolls Sales Head and Packing 
1966 Co. Species Company 
March 25 $10,635.58 157 Swine $10,881.12 
April 1 4,830.77 77 Swine 5,117.71 
April 15 4,471.28 69 Swine 4,656.56 
April 22 4,963.59 78 Swine 5,181.55 
CONCLUSIONS 


The practice engaged in by respondent Przychodski, as set forth 


in Finding of Fact 2, is clearly violative of section 312 (a) of the 
act (7 U.S.C. 213 (a)). See, e.g., In re Charles B. Ganey, 15 A.D. 
383 (1956). This respondent should be ordered to cease and desist 
from such practice. 


ORDER 

Respondent Przychodski shall cease and desist from: (1) using 
his own livestock to fill purchase orders in commerce on a commis- 
sion or agency basis, without disclosing the true ownership of such 
livestock; (2) falsely representing the weight, price, ownership, 
or place of purchase of livestock purchased in commerce for, or 
sold in commerce to, any person; (3) entering into any arrange- 
ment or agreement with another person in connection with live- 
stock purchases or sales in commerce to obtain money under false 
pretenses from persons for whom respondent purchases livestock 
in commerce or to whom respondent sells livestock in commerce; 
(4) falsifying, or causing to be falsified, in whole or in part. pur- 
chase invoices, or any other records covering the purchase or sale 
of livestock in commerce. 
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This order shall become effective on the 6th day after service 
thereof upon respondent Przychodski, and copies hereof shall be 
served upon the parties. 


(No. 11,129) 


In re ROBERT R. GREGORY. P&S Docket No. 3788. Decided April 
24, 1967, 


Records—Failure to pay—Insolvency—Suspension of registration— 
Consent 


Respondent is ordered to cease and desist from operating as a dealer while 


insolvent, issuing insufficient funds checks in payment of livestock 
purchased and failing to pay when due the full purchase price of such 
livestock, is ordered to keep records that fully disclose all transactions 
in his business under the act and is suspended as a registrant for 30 


days and thereafter until no longer insolvent. 


Mr. Samuel J. Harris for complainant. 
Mr. William Reddie, Easton, Md., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 


plaint filed February 6, 1967, by the Acting Director, Packers and 


Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging that the respondent’s 
financial condition does not meet the requirements of the Act (7 


U.S.C. 204), and that he violated certain provisions of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.). 


On March 20, 1967, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither admits 


nor denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance of 
a specified order with findings of fact and conclusions based on the 
allegations of the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 
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FINDINGS OF FACT 


1. (a) Robert R. Gregory, hereinafter referred to as the re- 
spondent, is an individual whose mailing address is 701 Elizabeth 
Street, Easton, Maryland. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities exceed his current assets. 
As of July 30, 1966, respondent had current liabilities totaling 
$8,860.95, and current assets totaling $3,910.63, resulting in an 
excess of current liabilities over current assets of $4,950.32. As 
of December 29, 1966, respondent had current liabilities totaling 
$16,102.42, and current assets totaling $1,000.00, resulting in an 
excess of current liabilities over current assets of $15,102.42. 


3. Respondent, during the period July 30, 1966, through Decem- 
ber 29, 1966, engaged in business as a dealer in commerce. not- 
withstanding the fact that during such period respondent’s cur- 
rent liabilities exceeded his current assets. 


4. Respondent, on or about the dates and in the transactions set 
forth in paragraph IV of the complaint, purchased livestock in 
commerce and in purported payment therefor issued checks which 
were returned unpaid by the bank upon which they were drawn 
because respondent did not have sufficient funds on deposit in the 
account upon which such checks were drawn. 


5. Respondent, on or about the dates and in the transactions set 
forth in paragraph V of the complaint, purchased livestock in com- 


6. Respondent, during the period from on or about July 30, 1966, 
through December 29, 1966, in connection with his dealer opera- 
tions under the Act, failed to keep accounts, records and memo- 
randa which fully and correctly disclosed all transactions involved 
in his business. Respondent, during such period, failed to keep: 
(1) a general ledger of accounts showing assets, liabilities, income, 
expenses and capital or net worth; (2) monthly reconciliations of 
his bank accounts; (3) a daily record of livestock bought and sold; 
(4) copies of all purchase and sales invoices; (5) copies of al] ac- 
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counts of sale; (6) a record of accounts receivable; and (7) a rec- 
ord of accounts payable. 


CONCLUSIONS 

By reason of the facts set forth in finding of fact 2, it is con- 
cluded that the respondent is insolvent within the meaning of the 
Act (7 U.S.C. 204), and by reason of the facts set forth in findings 
of fact 3 through 6, it is concluded that the respondent has wil- 
fully violated sections 312(a) and 401 of the Act (7 U.S.C. 213(a), 
221) and sections 201.43 and 201.46 of the regulations thereunder 
(9 CFR 201.43, 201.46). 


Inasmuch as the respondent has consented to the issuance of the 
order set forth below and the complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(1) Operating as a dealer while his current liabilities exceed his 
current assets; 


(2) Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks; and 


(8) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his business 
as a dealer subject to the Act, including among other things: (1) 
a general ledger of accounts showing assets, liabilities, income, 
expenses and capital or net worth; (2) monthly reconciliations of 
his bank accounts; (3) a daily record of livestock bought and sold; 
(4) copies of all purchase and sales invoices; (5) copies of all ac- 
counts of sale; (6) a record of accounts payable; and (7) a record 
of accounts receivable. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent demon- 
strates that he is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating the suspension after the 
30-day period. 
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This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 11,130) 


In re THE SAINT JOSEPH STOCK YARDS. P&S Docket No. 298. De- 
cided April 25, 1967. 


Modification and continuation of rates and charges 


Respondent is authorized to modify its current schedule of rates and charges 
as requested and to assess such charges up to and including April 30, 
1969. 

Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. 

Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). The respondent is now 
operating under an order issued on March 24, 1966 (25 A.D. 359), 
authorizing assessment of the current temporary schedule of rates 
and charges to and including May 1, 1967, unless modified or ex- 
tended by further order before the latter date. 


By a petition filed on April 19, 1967, the respondent requested 
authority to modify, as soon as possible, the current temporary 
schedule of rates and charges by reducing from 90¢ per cwt. to 
70¢ per cwt. the charge with regard to mill feed in paragraph 
(d) of Item No. 6, and requested that the current schedule, as so 
modified, be prescribed to be in effect until modified by further 
order. Prior to the issuance of the order of March 24, 1966, au- 
thorizing increases in the rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although 
interested persons were afforded an opportunity to indicate a de- 
sire to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. Inasmuch as the present 
petition does not involve an increase of rates and charges lawfully 
prescribed by the Secretary or any rates and charges for services 
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not heretofore covered by order, it is found that further notice and 
public procedure on this order are unnecessary. 


The Packers and Stockyards Division, Consumer and Marketing 
Service, by its attorney, filed an answer recommending that the 
modification of the current rates and charges requested in the 
petition be authorized, but that the order to be issued remain in 
effect to and including April 30, 1969, unless modified or extended 
by further order before that date in lieu of such order remaining 
in effect “until modified” as requested in the petition. 


Since the parties are agreed with respect to the modification 
of the schedule of rates and charges, the respondent is authorized 
to modify the current temporary schedule of rates and charges 
as requested in the petition filed on April 19, 1967, and to assess 
such current schedule, as so modified, during the life of this order. 


The respondent, which must prepare for and be ready to comply 
with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on May 2, 1967, and remain in 
effect to and including April 30, 1969, unless modified or extended 
by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 11,131) 


In re J. R. “BOBBY” WHIGHAM. P&S Docket No. 3811. Decided 
April 25, 1967. 


Bonding requirements—Failure to pay when due—Cease and desist— 
Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from issuing insufficient funds checks in payment of livestock 
purchased, failing to pay when due the full purchase price of such live- 
stock and engaging in business under the act without the required bond. 
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Mr. Garrett N. Wyss for complainant. 
Mr. J. Richard Porter III, of Cain, Smith & Porter, Cairo, Ga., for re- 
spondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on March 21, 1967, by the Director, Packers and Stock- 
yards Division, Consumer and Marketing Service, United States 
Department of Agriculture, charging the respondent with viola- 
tions of the Act and the regulations thereunder (9 CFR 201.1 
et seq.), hereinafter referred to as the regulations. 


Respondent filed an answer on April 13, 1967, in which he ad- 
mits the jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance of 
a specified order, with findings and conclusions, for the purpose 
of this proceeding only, based on all allegations contained in the 
complaint. 


Complainant has filed a recommendation in which it is stated 
that a recent investigation by the Packers and Stockyards Division 
of respondent’s operations subject to the Act disclosed that re- 
spondent has now secured the required bond coverage, paid for all 
livestock purchased, and, in place of the insufficient funds checks, 
has issued checks which have been paid. It is further stated that 
since it appears that respondent is now operating in compliance 
with the Act and regulations and that suspension of respondent as 
a registrant is not necessary to effectuate the purposes of the Act, 
complainant recommends that the order consented to by respond- 
ent be issued. 


FINDINGS OF FACT 


1. (a) J. R. “Bobby” Whigham, hereinafter referred to as the 
respondent, is an individual whose address is Cairo, Georgia. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 
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(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent and his former partners 
maintained to secure performance of their dealer obligations under 


the Act was terminated on October 13, 1966. Notwithstanding 
such bond termination, respondent continued to engage in the busi- 


ness of a dealer, buying and selling livestock in commerce for his 
own account, without filing and maintaining a reasonable bond or 
its equivalent as required under the Act and the regulations. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce, and in purported payment therefor 
issued checks which were returned unpaid by the bank upon which 
they were drawn because respondent did not have sufficient funds 
on deposit in the account upon which such checks were drawn. 


Date Date No. of Amount 
of of Head of Purchased of 
Purchase Check Livestock at Check 
1966 1966 
December 14 December 17 13 Suwannee Valley $ 936.53 


Livestock Market Inc. 
Live Oak, Florida 
1967 1967 
January 4 January 7 11 ” 1,064.36 
4. Respondent failed to pay, when due, the full purchase price 
of the livestock referred to in Finding of Fact 3 above. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3, and 4 
herein, respondent has wilfully violated section 312(a) of the Act 
(7 U.S.C. 213(a)) and sections 201.29, 201.30 and 201.43(b) of the 
regulations (9 CFR 201.29, 201.30, 201.43(b)). Inasmuch as com- 
plainant has recommended that the order consented to by respond- 
ent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) issuing checks in 
payment for livestock purchased in commerce without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks; (2) failing to pay, when 
due, the full purchase price of livestock purchased in commerce; 
and (3) engaging in business in commerce in any capacity for 
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which bonding is required under the Act and the regulations with- 
out filing and maintaining a reasonable bond or its equivalent, as 
required under the Act and the regulations. 

This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served upon 
the parties. 


(No. 11,132) 


In re LYNCHBURG LIVESTOCK Co., INc. P&S Docket No. 3741. De- 
cided April 26, 1967. 


Checks—Records—Shippers’ proceeds—Failure to pay—Cease and 
desist—Default 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased or received on consignment, 
failing to pay when due the full purchase price and net proceeds of such 
livestock, failing to maintain a separate bank account for shippers’ 
proceeds and using such proceeds for unauthorized purposes and is 
ordered to keep records that fully disclose all transactions under the act. 


Mr. Samuel J. Harris for complainant. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed March 16, 1967, to which respondent did not file exceptions, 


are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon the 
parties. 


HEARING EXAMINERS RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.). It is 


charged in the complaint that the respondent’s current liabilities 
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exceed its current assets and that it has wilfully violated the pro- 
visions of the Act. The respondent has failed to file an answer 
within the time prescribed by the rules of practice (9 CFR 202.9 
(a)), and is in default. Accordingly, the matter was referred to 
the Hearing Examiner for the preparation of a report pursuant 
to section 202.9(c) of the rules of practice (9 CFR 202.9(c)). 


On November 28, 1966, the complainant filed its recommenda- 
tion in the matter, the contents of which are adopted in the 
Proposed Order herein. 


PROPOSED FINDINGS OF FACT 


1. (a) Lynchburg Livestock Co., Inc., hereinafter referred to as 
the respondent, is a corporation with its principal place of business 
located at Lynchburg, Ohio. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of conducting and operat- 


ing the Lynchburg Livestock Co., Inc. stockyard, Lynchburg, Ohio, 
a posted stockyard under the Act. 


(2) Engaged in the business of selling livestock in com- 
merce on a commission basis and buying livestock in commerce for 
its own account. 

2. Respondent’s current liabilities exceed its current assets. 
As of July 19, 1966, respondent had current liabilities totaling 


$29,964.28, and current assets totaling $2,680.65, resulting in an 
excess of current liabilities over current assets of $27,283.63. 


3. Respondent, in connection with its operations as a market 
agency, on or about the dates and in the transactions set forth 
below, purchased livestock in commerce and in purported payment 
therefor issued checks which were returned unpaid by the bank 
upon which they were drawn because respondent did not have 
sufficient funds on deposit in the account upon which such checks 
were drawn. 


Date of Date of No. of Head 

Purchase Check and Purchased Amount 
1966 1966 Species From of Check 

June 22 June 22 8 Hogs Gerald Ring $486.94 

July 6 July 6 23 Hogs Arthur Ludwich 600.71 


4. Respondent, on or about the dates and in the transactions 
set forth in paragraph 3 above, purchased livestock in commerce 
and failed to pay the full purchase price of such livestock. 
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). (a) Respondent, on or about the dates and in the transac- 


tions listed below, sold livestock consigned to it for sale in com- 
merce on a commission basis and, in connection with such trans- 
actions, issued checks to the consignors for the net proceeds de- 
rived from the sale of their livestock, which checks were returned 
unpaid by the bank upon which they were drawn because of in- 


sufficient funds in respondent’s account. 


Date of No. of 

Check Head and Amount 
1966 Species Consignor of Check 

June 29 1 Bull Donald Pendall $257.12 

July 6 1 Calf - “si 55.14 

July 6 1 Boar Edgar Wilkin 51.80 


(b) Respondent failed to remit promptly to consignors the 
net proceeds derived from the sale of the livestock referred to in 


subparagraph (a) above. 


6. During the months of May, June and July 1966, respondent 
used funds received as proceeds from the sale of livestock con- 
signed to it for sale on a commission basis for purposes of its own 


and purposes other than the payment of lawful marketing charges 


and remittance of net proceeds to shippers, thereby endangering 


or impairing the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners or consignors of 
livestock. As of July 8, 1966, respondent had outstanding checks 


issued to consignors for the net proceeds derived from the sale 


of consigned livestock in the amount of $3,531.76, and had no 
funds available with which to pay such checks. 

7. Respondent, in the course and conduct of its business as a 
market agency in commerce, has failed to deposit the gross pro- 


ceeds received from the sale of livestock on a commission basis in 
a separate bank account designated as “Custodial Account for 
Shippers’ Proceeds,” or by a similar identifying designation. 

8. Respondent, during the period from on or about March 1, 
1966, through July 19, 1966, in connection with its market agency 


operations under the Act, failed to keep accounts, records and 
memoranda which fully and correctly disclosed all transactions 
involved in its business. Respondent, during such period, failed 
to keep: (1) a general ledger of accounts showing assets, liabili- 


ties, income, expenses and capital or net worth; (2) a cash receipts 


and disbursements journal; (3) a daily record of livestock sold 


on a commission or dealer basis; and (4) periodic reconciliations 
of its bank account. 
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PROPOSED CONCLUSIONS 


By reason of the facts stated in the findings of fact, supra, re- 
spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204), and respondent has wilfully violated sec- 


tions 307, 312(a) and 401 of the Act (7 U.S.C. 208, 213(a), 221) 


and sections 201.40, 201.41, 201.42, 201.43 and 201.46 of the regu- 
lations thereunder (9 CFR 201.40, 201.41, 201.42, 201.43, 201.46). 


PROPOSED ORDER 


Respondent, its officers, directors, agents and employees, di- 


rectly or through any corporate or other device, in connection with 
respondent’s operations as a market agency and dealer shall cease 
and desist from: 


1. Issuing checks in payment for livestock purchased in com- 


merce without having and maintaining sufficient funds on deposit 


in the bank account upon which such checks are drawn to pay 
such checks; 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce; 


3. Issuing checks to consignors in payment of the net proceeds 
from the sale of consigned livestock without having and main- 
taining sufficient funds on deposit in the bank account upon which 


such checks are drawn to pay such checks; 


4. Failing to remit promptly to consignors the net proceeds de- 
rived from the sale of livestock in commerce on a commission or 
agency basis; 


). Failing to deposit the gross proceeds received from the sale 


of livestock handled on a commission or agency basis in a separate 
bank account designated as “Custodial Account for Shippers’ Pro- 
ceeds,”’ or some similar designation, and failing to maintain such 
account in conformity with the provisions of section 201.42 of the 


regulations (9 CFR 201.42) ; 


6. Using funds received as proceeds from the sale of livestock 
consigned to it for sale on a commission basis for purposes of its 
own and purposes other than the payment of lawful marketing 


charges and remittance of net proceeds to shippers. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its business 
as a market agency subject to the Act, including, among other 
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things: (a) a general ledger of accounts showing assets, liabilities, 
income, expenses and net worth or capital; (b) a cash receipts and 
disbursements journal; (c) a daily record of livestock consigned 


and sold on a commission basis; and (d) monthly reconciliations 
of its bank account. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 11,133) 


In re MILLWOOD PACKING COMPANY, INc. P&S Docket No. 3805. 
Decided April 27, 1967. 


Packer—Failure to pay—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from failing to pay when due the full purchase price of livestock 
purchased in commerce. 


Mr. Garrett N. Wyss for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint and notice of hearing filed on March 10, 1967 by the Acting 
Director, Packers and Stockyards Division, Consumer and Market- 
ing Service, United States Department of Agriculture, charging 
respondent with violations of the Act, and the regulations there- 
under (9 CFR 201.1 et seq.). 


Respondent filed an amended answer on April 18, 1967, in which 
it admits the jurisdictional allegations of the complaint and notice 
of hearing, neither admits nor denies the remaining allegations, 
waives oral hearing and the report of the Hearing Examiner, and 
consents to the issuance of a specified order, with findings and 
conclusions, for the purpose of this proceeding only, based on all 
allegations contained in the complaint and notice of hearing. 
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Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Millwood Packing Company, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at Baton Rouge, Louisiana. 


(b) Respondent is, and at all times material herein was, en- 
gaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


(c) Respondent is, and at all times material herein was, a 


packer within the meaning and subject to the provisions of the 
Act. 


2. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce and failed to pay, when due, the 
full purchase price of such livestock. 


Date of No. of Purchase Purchased 
Purchase Head Price At 
December 21, 1966 43 $ 5,968.64 Fairchild Livestock Commis- 
sion, Inc., Hazelhurst, Miss. 
December 28, 1966 Tt 10,678.23 63 
January 11, 1967 23 2,062.62 - 
December 5, 1966 14 1,263.85 Jefferson County Stockyards 
Fayette, Miss. 
December 12, 1966 19 1,670.44 se 
December 19, 1966 16 1,216.51 - 
January 9, 1967 27 3,056.25 . 
December 1, 1966 10 1,501.37 Amite Livestock Company, 


Inc., Amite, Louisiana 


December 8, 1966 36 4,641.26 ” 
December 15, 1966 30 4,187.03 - 
December 22, 1966 4 617.36 vg 
December 29, 1966 8 1,809.55 7 
December 5, 1966 24 3,094.05 Alsbrook-Guilbeau Stock- 
yards, Baton Rouge, La. 

December 12, 1966 13 1,148.32 a 
December 19, 1966 9 1,092.26 = 

January 2, 1967 55 8,104.90 ws 

January 9, 1967 9 1,083.34 = 

January 16, 1967 19 2,538.85 7 
December 14, 1966 12 1,657.79 Zachary Stockyards, 


Zachary, Louisiana 
January 4, 1967 19 2,533.54 " 
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Date of No. of Purchase Purchased 
Purchase Head Price At 
November 9, 1966 11 1,107.23 Southwest Mississippi Live- 


stock Producers Association 
Liberty, Mississippi 
” 


November 16, 1966 15 1,790.27 

November 23, 1966 10 1,027.30 ‘i 

November 30, 1966 23 2,583.44 = 
CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, re- 
spondent has engaged in and used an unfair and deceptive practice 
in commerce, in violation of section 202(a) of the Act (7 U.S.C. 
192(a)) and section 201.43(b) of the regulations (9 CFR 201.43 


(b)). 


Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees. di- 
rectly or through any corporate or other device, shall cease and 
desist from failing to pay, when due, the full purchase price of 
livestock purchased in commerce. 


This order shall become effective on the first day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 11,134) 


Morris HERTZ & SON v. PorT CITY STOCKYARDS COMPANY. P&S 
Docket No. 3635. Decided April 27, 1967. 


Order upon reconsideration 


Upon reconsideration it is determined that the findings of fact and conclusions 
set forth in the decision of January 16, 1967, are supported by the evi- 
dence and that the conclusions are also supported by established rules of 
law. 


Decision by Thomas J. Flavin, Judicial Officer 


we 
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ORDER UPON RECONSIDERATION OF PREVIOUS ORDER 


In this reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.), an order was issued 
on January 16, 1967, awarding reparation to complainant in the 
sum of $5,538.13 plus interest thereon at the rate of 6% per 
annum. On February 6, 1967 respondent filed a timely petition 
for reconsideration of the order of January 16. An order was 
issued staying the order of January 16 and complainant filed an 
answer to respondent’s petition. 


In the original decision in this proceeding, it was noted that 
respondent selected approximately 243 of the animals shipped by 
complainant and delivered them to a customer of respondent’s. 
It was concluded that such exercise of dominion and control over 
the animals constituted an acceptance by respondent of all of the 
animals shipped by complainant, and precluded the rejection of 
the 108 head which according to respondent did not meet contract 
specifications. According to the testimony of respondent’s own 
witnesses, where an order buyer purchases a load of cattle for a 
principal, and some animals in the load do not meet specifications, 
the principal may not accept some of the animals and reject the 
remainder, unless the order buyer consents to such procedure. 
Absent such consent, the principal’s option is limited to the ac- 
ceptance or rejection of all of the animals in a load. In this case, 
when complainant was advised by respondent that a number of the 
animals delivered were not acceptable, complainant took the posi- 
tion that the animals were purchased by it for respondent’s ac- 
count and that they all were the property of respondent. 


Complainant did not agree to the sale by respondent for com- 
plainant’s account of 108 of the animals. In its petition for recon- 
sideration, respondent quotes a telegram sent by complainant to 
respondent which reads as follows: “This is to confirm our tele- 
phone conversation this date I [sic] which I ask you to pay re- 
maining drafts on cows and I will stand good to settle with you 
after disposing of cows in question.” Respondent argues that the 
telegram is evidence that complainant consented to the method 
followed by respondent in disposing of the cows. However, the 
evidence shows that this telegram was sent by complainant to con- 
firm that it was willing to make an adjustment in the contract 
price if respondent paid the drafts drawn by complainant. As the 
record shows, respondent did not accept the drafts. The telegram 
does not indicate that complainant anticipated that respondent 
would dispose of some of the cows for complainant’s account. As 
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mentioned above, the proof establishes that complainant did take 
the position that the cattle were the property of respondent. 


The other matters raised in respondent’s petition were already 
considered at the time the order of January 16 was issued. Upon 
reconsideration, it is determined that the findings of fact and 
conclusions set forth in the decision herein are supported by the 
evidence, and that the conclusions are also supported by estab- 
lished rules of law. Accordingly, the order of January 16, 1967, is 
hereby reinstated except that the reparation awarded therein shall 
be paid within 30 days from the date of this order. 


Copies hereof shall be served upon the parties. 


(No. 11,135) 


In re THE RATH PACKING COMPANY. P&S Docket No. 3838. De- 
cided April 27, 1967. 


Packer—Misbranding—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from using the 4-H Club name and emblem on meat and meat 
products unless the meat and meat products come from livestock pro- 
duced and sold by 4-H Club members and unless the use of such name 
and emblem has been authorized. 


Mrs. Dona Kahn for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed by the Act- 
ing Director, Packers and Stockyards Division, Consumer and 
Marketing Service, United States Department of Agriculture, 
charging respondent with violations of the Act. 


Respondent filed an answer in which it admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remain- 
ing allegations, waives oral hearing and the Examiner’s report, 
and consents, for the purpose of this proceeding only, to the issu- 
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ance of a specified order with findings of fact and conclusions, 
based upon the allegations set forth in the complaint, as the find- 
ings of fact and conclusions of the Secretary of Agriculture. Com- 
plainant has recommended that the order consented to by respond- 
ent be issued. 


FINDINGS OF FACT 


1. (a) The Rath Packing Company, hereinafter referred to as 
the respondent, is a corporation with its office and principal place 
of business located at Elm and Sycamore Streets, Waterloo, Iowa 
50704. 


(b) Respondent is, and at all times material herein was, en- 
gaged in the business of buying livestock in commerce for pur- 
poses of slaughter, and of manufacturing and preparing meats 
and meat food products for sale and shipment in commerce. 


(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 


Act. 


2. Respondent, in August 1966, agreed to supply The Grand 
Union Company, a retail food dealer, and several other retail food 
dealers, with quantities of meat obtained from livestock produced 
and sold by “4-H Club” members. Respondent knew that such 
supplies of meat were required for “4-H Show Beef” sales and 
promotions sponsored and conducted by such retail food dealers in 
August 1966. In purported compliance with such agreements, re- 
spondent roller-branded several hundred carcasses of beef as 
“RATH’S BLACK HAWK DELUXE 4-H CLUB,” sold and shipped 
such carcasses to The Grand Union Company, Washington, D. C., 
and to other retail food dealers, and issued invoices and billings to 
such retail food dealers which represented that the carcasses were 
“4-H Club.” Respondent, however, knew, or should have known, 
that more than 40 percent of the “4-H Club” roller-branded car- 
casses were obtained from livestock that was not produced and 
sold by “4-H Club” members. 


CONCLUSIONS 
By reason of the facts set forth in Finding of Fact 2, respond- 
ent has engaged in and used an unfair and deceptive practice in 


commerce, in violation of section 202(a) of the Act (7 U.S.C. § 
192(a)). 
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Inasmuch as complainant has recommended the issuance of the 
order consented to by respondent, it will be so issued. 


ORDER 


Respondent, its officers, directors, agents, employees, successors 
and assignees, directly or through any corporate or other device, 
shall cease and desist from selling or offering to sell, or marking, 
stamping, tagging, labeling, or branding, any meat or meat food 
product with the “4-H Club Name and Emblem,” as that term is 
defined in the regulations governing the use of the 4-H Club Name 
and Emblem (7 CFR, Part 8), unless (a) the use of the “4-H Club 
Name and Emblem” has been authorized under the provisions 
of said regulations, and (b) the meat or meat food products 
marked, stamped, tagged, labeled, or branded, or to be marked, 
stamped, tagged, labeled, or branded, with the “4-H Club Name 
and Emblem,” are wholly derived from livestock produced and 
sold by 4-H Club members. 


This order shall be effective on the first day after service upon 
respondent and copies hereof shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 
DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 11,136) 


W. H. HopcEs & CoMPANY, INC. v. A. E. HASTON, et al. P&S 
Docket No. 3749. Order issued April 3, 1967. 


WITHDRAWAL OF DISCIPLINARY COMPLAINT—CONSENT OF 
PARTIES 


(No. 11,137) 


In re FLOYD HERRINGTON. P&S Docket No. 3798. Order issued 
April 6, 1967. 
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3, 1967. 


Failure to pay—Revocation of license—Default 


Respondent’s failures to pay or remit promptly and in full for numerous 
shipments of perishable agricultural commodities purchased or re- 
ceived on consignment in interstate commerce are violations of the 
act for which its license is revoked. 

Frederick W. Woodley for complainant. 

John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 


instituted by a complaint filed October 31, 1966, by the Director, 
Fruit and Vegetable Division, Consumer and Marketing Service, 
United States Department of Agriculture. It is alleged in the com- 
plaint that respondent wilfully, repeatedly and flagrantly violated 
section 2 of the act (7 U.S.C. 499b) by failing or refusing truly 
and correctly to account and make full payment promptly of the 
net proceeds realized from the sale of perishable agricultural com- 
modities received on consignment in interstate commerce and by 
failing to make full payment promptly of the agreed purchase 
prices of perishable agricultural commodities purchased in inter- 


ARNOLD PRODUCE CO. 389 
Cite as 26 A.D. 388 


state commerce. A copy of the complaint and a copy of the rules 
of practice were served upon respondent November 3, 1966.! 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 47.30 of 


the rules of practice (7 CFR 47.30), failure to file an answer would 


constitute an admission of the facts alleged in the complaint and 
a waiver of oral hearing. Notwithstanding such notice, respondent 
has not filed an answer. The matter was referred to John Curry, 
Hearing Examiner, Office of Hearing Examiners, United States 


Department of Agriculture, for the preparation of a report with- 


out further investigation or hearing as to respondent pursuant 
to section 47.30 (c) of the rules of practice. On February 21, 
1967, the hearing examiner filed a report containing proposed 
findings of fact and conclusions and recommending that the facts 


with respect to respondent’s violations of the act found therein 


be published. Complainant filed exceptions to the hearing examin- 
er’s report. 


FINDINGS OF FACT 


1. Respondent, Arnold Produce Co., is a corporation organized 
and existing under the law of the State of Pennsylvania whose 
business address is 3300 South Galloway Street, Philadelphia, 
Pennsylvania. Respondent’s officers and their residence addresses 


are: Arnold Bernstein, president and treasurer, Bel Aire 1, Circle 


B, Hollidaysburg, Pennsylvania; Russell Swinehart, vice-president, 
4147 Barnett Street, Philadelphia, Pennsylvania; and (Mrs.) Jean 
Rossman, secretary, 2165 Mary Lane, Broomall, Pennsylvania. 


Each of the above-named officers is also a director of respondent 


1. A copy of the complaint was also mailed to Jean Rossman, who was named in the com- 
plaint as the secretary and a director of respondent. This individual requested oral hearing 
and filed am answer in which she admitted such connection with respondent corporation but 
alleged that she did not exercise the rights of a secretary or director, had no authority to 
bind the corporation and was not “responsibly connected” therewith. Such disclaimers, in 
the light of Mrs. Rossman’s admissions, are not for our consideration herein and the request 
for oral hearing was properly denied. Harry Birkenfield v. United States, 25 A.D. 1404 (8d 
Cir. 1966). See also Louis Zwick et al v. Freeman, 26 A.D. 184 (2d Cir. 1967). Further, we 
see no merit to her contention that a person must be an officer, director and also a holder 
of more than 10 percent of the corporate stock to be “responsibly connected” with a licensee 
within the meaning of the act. Section 499a (9) of the act defines the term “responsibly 
connected" to mean “affiliated or connected with a commission merchant, dealer, or broker 


as... (B) officer, director or holder of more than 10 per centum of the outstanding stock 
of a corporation or association". (Emphasis supplied.) The word “or” is to be given its 
normal disjunctive meaning unless such a construction renders the provision in question 
repugnant to other provisions of the statute. Cf. In re Rice, 165 F.2d 617, 618-19 (D.C. 
Cir. 1947) ; Gay Union Corporation, Inc. v. Wallace, 112 F.2d 192, 197 (D.C. Cir. 1940), 
cert. denied, 310 U.S. 647 (1940). 
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corporation and Arnold Bernstein owns 90 percent of the stock 
of respondent corporation. 


2. Pursuant to the licensing provisions of the act, license No. 
661381 was issued to respondent November 19, 1965. This license 
was in effect when the complaint herein was issued. Before the 
license expired in 1966, it was under automatic suspension because 
respondent failed to pay a reparation order issued July 5, 1966, 
in PACA Docket No. 2-163 (See Finding of Fact 4). 


3. During the approximate period February 4 through April 22, 
1966, respondent received, accepted and sold on consignment in 
interstate commerce 19 lots of perishable agricultural commodities 
from five shippers and failed truly and correctly to account and 
make payment promptly and in full of the net proceeds realized 
from the sales thereof, as follows: 


Unpaid 
No. of Consignment 

Shipper Lots Proceeds 

Kermit Chapman & Sons, Inc., 11 $4,272.78 
Belle Glade, Fla. 

Sunset Produce Co., Inc., 1 775.00 

Sunset, La. 

Choate Farms, Inc., 1 55.65 
Belle Glade, Fla. 

Wilkinson-Cooper Produce, Inc., 4 932.93 
Belle Glade, Fla. 

Hillsboro Farms Coop., 2 172.10 


Pompano Beach, Fla. 


4. During the approximate period January 31 through April 27, 
1966, respondent purchased, received and accepted without com- 
plaint 20 lots of perishable agricultural commodities in interstate 
commerce from 4 vendors but has failed to make payment prompt- 
ly and in full of the agreed purchase prices thereof, as follows: 


Unpaid 
No. of Purchase 
Vendor Lots Prices 
Choate Farms, Inc., 4 $ 4,657.75 
Belle Glade, Fla. 
Van Buren County Fruit Exchange, Inc. 12 10,554.72* 
Pompano Beach, Fla. 
Wilkinson-Cooper Produce, Inc., 2 477.50 ) 
Belle Glade, Fla. 
Philadelphia Fruit Exchange, Inc., 2 716.30 


Philadelphia, Pa. 
*Reparation award issued and unpaid. 
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5. By notice in writing respondent was afforded the opportunity, 
on September 29, 1966, to demonstrate or achieve compliance with 
all lawful requirements of the act relating to the transactions set 
forth in the Findings of Fact. Respondent has failed to do so. 


CONCLUSIONS 


Respondent’s failures to pay or remit promptly and in full for 
numerous shipments of perishable agricultural commodities pur- 
chased or received on consignment in interstate commerce, as set 
forth in Findings of Fact 3 and 4, constitute wilfull, repeated and 
flagrant violations of section 2 of the act. Respondent’s license 
should be revoked pursuant to the provisions of section 8 of the 
act (7 U.S.C. 499h). See, e.g., In re Robert M. Keefe, T/A B-K 
Produce Company, 16 A.D. 1263 (1957) and cases cited therein; 
In re Raymond Klein, d/b/a Klein’s Celery, 15 A.D. 1152 (1956). 
The fact that respondent’s license is no longer in effect does not 
prohibit such sanction. See, e.g., In re Cloud and Hatton Broker- 
age, 18 A.D. 547 (1959); In re Turner Produce Co., 25 A.D. 87 
(1966). 


ORDER 


Eifective on the 15th day after service hereof upon respondent, 
respondent’s license under the act is revoked. 


The facts and circumstances herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 11,139) 


J. R. NORTON Co. v. S. SEIDERBAUM, INC. PACA Docket No. 2-276. 
Decided April 5, 1967. 


Novation—Misrepresentation not established—Liability for deficit 


In absence of misrepresentation by respondent or evidence of a withholding 
of material facts, no basis exists for nullification of new consignment 
agreement and complaint dismissed. The disposition of produce for 
complainant’s account resulted in a deficit for which complainant is 
liable to respondent. 


Paul G. Hunter, of Bureau of Service, Vegetable Growers Association, Glen- 
dale, Ariz., for complainant. 
Irving Coopersmith, New York, N. Y., for respondent. 
Lenore H. Langford, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,165.92 in connection 
with a shipment of lettuce in interstate commerce. 


A copy of the complaint and a copy of the Department’s report 
of investigation were served upon respondent. A copy of the re- 
port of investigation was also served upon complainant’s repre- 
sentative. Respondent filed an answer denying liability and as- 
serting a counterclaim against complainant in the amount of 
$109.35. 


Since the amount involved in the complaint or in the counter- 
claim does not exceed $1,500, the issues were submitted in accord- 
ance with the shortened procedure provided in the Rules of Prac- 
tice. Pursuant to such procedure, complainant was given an op- 
portunity to submit additional evidence in the form of an opening 
statement, but no such statement was submitted by complainant. 
Respondent filed an answering statement and complainant sub- 
mitted a brief. 


FINDINGS OF FACT 


1. Complainant, J. R. Norton Co., is a corporation whose address 
is P. O. Box 1027, Glendale, Arizona. At the time of the transac- 
tion involved herein, complainant was licensed under the Act. 


2. Respondent, S. Seiderbaum, Inc., also trading as Big Apple, 
is a corporation whose address is 47-02 Metropolitan Avenue, 
Brooklyn, New York. At the time of the transaction involved 
herein, respondent was licensed under the Act. 


3. On or about December 1, 1965, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
694 cartons, two-dozen size, Big Juan brand lettuce, at an agreed 
price of $1.50 per carton, plus 18¢ per carton vacuum cooling 
charges, for a total invoice price of $1,165.92, f.o.b., Arizona ship- 
ping point. 


4. The contract was negotiated by Leonard Shapiro, a broker 
located at Phoenix, Arizona. 
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5. Complainant shipped on December 1, 1965, in car SFRD 
17654, from Glendale, Arizona, to respondent at Brooklyn, New 
York, 694 cartons of lettuce. 


6. The shipment arrived at Brooklyn, New York, on or about 
December 9, 1965, and the lettuce received a Federal inspection 
at 10:30 a.m. on that date. The pertinent part of the report of 
this inspection is as follows: 


“Condition of load: Car partly unloaded, approximately !4 
of load remaining, 1 to 7 rows, 1 to 6 layers, lengthwise 
crosswise load. Load shifted from one end of car from 2 
inches in bottom layer to 12 inches in top layer. Tight in 
layers. Paper liner. 


“Quality: Clean, closely to fairly well trimmed. Outer leaves 
light to good green color. Averages 64% hard or firm, 36% 
fairly firm. Grade defects averages 2% consisting of me- 
chanical damage. 


“Condition: Heads and portion of heads not affected by decay 
or condition defects are fresh and crisp. Wrapper leaves: No 
decay affecting wrapper leaves only. Head leaves: Ranges 3 
to 7 heads per carton, averaging 21% damage by bruising 
affecting heads scattered throughout pack and load. Ranges 
3 to 6 heads per carton, averaging 19% damage by reddish 
brown discoloration following bruising. Less than 1% decay.” 


7. On December 9, 1965, respondent received a preliminary in- 
spection report from the Federal inspector which did not mention 
the shift in the load. Respondent notified the broker of the con- 
tents of the preliminary report, and the broker thereupon notified 
complainant’s Paul Dalpes of the condition of the lettuce as dis- 
closed by the preliminary inspection report. Paul Dalpes then 
authorized respondent to sell the lettuce on a consignment basis 
for the account of complainant. 


8. Respondent disposed of the lettuce and on December 17, 1965, 
sent complainant an accounting showing gross proceeds in the 
amount of $807.75. After deducting allowable expenses, there was 
a deficit of $109.35 on the shipment of lettuce. 


9. The formal complaint was filed on May 13, 1966, which was 
within 9 months after accrual of the alleged cause of action herein. 
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CONCLUSIONS 


The principal question for determination here relates to the new 
contract entered into by the parties after arrival of the lettuce 
at destination. Complainant does not deny that it authorized 
respondent to handle the lettuce on a consignment basis after 
being advised of the contents of a preliminary inspection report, 
showing an average of 21% damage by bruising and an average 
of 19° damage by reddish brown discoloration following bruising. 


Complainant now contends, however, that when it agreed to the 
consignment of the lettuce, it was not informed that the load had 
shifted from 2 inches at the bottom to 12 inches at the top. Com- 
plainant further contends that the shift in the load constituted 
abnormal transportation service which rendered the suitable 
shipping condition warranty and/or good delivery standards in- 
effective. Complainant argues in its brief that respondent in- 
nocently “induced consignment without full disclosure of facts,” 
and that, therefore, the consignment agreement is nullified. 


Since the preliminary report of the inspection did not mention 
the shift in the load, respondent, and therefore the broker, had no 
knowledge of the shift at the time the damage to the lettuce was 
made known to complainant. Obviously, respondent did not with- 
hoid any known facts in reporting the condition of the lettuce to 
complainant. Moreover, the record shows that no oral or written 
report of the shift in the lading was given to respondent by the 
inspector until after the lettuce was sold for complainant’s ac- 
count. Complainant does not contest these facts. In the absence 
of a misrepresentation by respondent, or evidence of a withholding 
of material facts, we fail to see any basis for nullification of the 
consignment agreement. Cf. Pacific Coast Fruit Distributors, Ine. 
v. The Auster Co., Inc., 24 A.D. 368. Furthermore, even if the 
consignment contract were rescinded, the location of the bruising 
and discoloration following bruising, and the absence of broken or 
damaged packages in the lading, would tend to negative a finding 
that the damage resulted from a movement of the lading. 


The disposition of the lettuce by respondent for complainant’s 
account resulted in a deficit of $109.35, for which amount respond- 
ent has requested reimbursement from complainant. Based upon 
the new consignment agreement between the parties, we conclude 
that complainant is indebted to respondent in this amount. Com- 
plainant’s failure to pay $109.35 to respondent is in violation of 
Section 2 of the Act. Respondent should be awarded reparation 
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in the latter amount with interest, and the complaint filed herein 
should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, $109.35, with interest thereon 
at the rate of 6 percent per annum from January 1, 1966, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 11,140) 


Bic Mo BROKERAGE v. TOM AyYoos, INc. PACA Docket No. 2-359. 
Decided April 6, 1967. 


Novation established—Dismissal 


Where respondent proved that original contract was cancelled in favor of 
consignment agreement on basis of which respondent accounted and re- 
mitted to complainant, complaint dismissed. 

Complainant pro se. 

Mr. A. N. Brockway, Pittsburgh, Pa., for respondent. 
Miss Michele E. Walter, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended, (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,185.68 in connection 
with nine loads of watermelons shipped in interstate commerce 
by complainant to respondent on joint account. 


A copy of the Department’s report of investigation was served 
upon complainant. A copy of the formal complaint and a copy of 
the report of investigation were served upon respondent, who 
filed an answer denying liability in connection with the transaction 
involved herein. 
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Since the amount claimed does not exceed $1,500, the shortened 
procedure provided in the rules of practice (7 CFR 47.20) is ap- 
plicable. Under this procedure, the pleadings filed by the parties, 
being verified, are considered as evidence in the case. In addition, 
complainant and respondent, respectively, were given the oppor- 
tunity to submit further evidence by means of an opening and 
an answering statement, but neither did so. Neither party filed 
a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Mathilde Mobarak, doing busi- 
ness as Big Mo Brokerage, whose address is Box 462, Winter 
Garden, Florida. 


2. Respondent, Tom Ayoob, Inc., is a corporation whose address 
is 1910 Smallman Street, Pittsburgh, Pennsylvania. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


3. On or about July 11, 1965 through July 15, 1965, in the 
course of interstate commerce, complainant and respondent, by 


oral contract, agreed to handle nine loads of watermelons on an 
f.o.b. joint account basis. The joint account cost of the water- 


melons was $3,829.51. Complainant shipped the watermelons from 
South Carolina to Pittsburgh, Pennsylvania, by rail as follows: 


Date shipped Weight Car No. 

July 11, 1965 48,460 lbs. RLNZ 1704741 
July 13, 1965 51,680 Ibs. RLNZ 702218 
July 13, 1965 50,900 Ibs. RLNZ 1706397 
July 14, 1965 47,960 lbs, RLNZ 1704146 
July 14, 1965 46,850 lbs. RLNZ 1706521 
July 14, 1965 47,500 lbs. RLNZ 1706455 
July 14, 1965 49,730 Ibs. RLNZ 706256 
July 15, 1965 45,780 lbs. ACLT 1028 
July 15, 1965 49,740 lbs. RLNZ 1706351 


4. The watermelons were officially inspected at respondent’s 
request after arrival in Pittsburgh. Respondent sent 4 telegrams 
to complainant as follows: 


A. (7-19-65) PIGGY 706351 AND 1028 GOVERNMENT IN- 


SPECTION 15% ANTHRACNOSE DECAY SECOND 
LOAD AND 36% ANTHRACNOSE SUNBURNT AND 
DECAY FIRST LOAD REFONE HANDLING FOR YOU 


BEST ADVANTAGE 
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B. (7-19-65) PIGGY 704741 AND 706521 AND 1706397 
GOVERNMENT INSPECTION 68% ANTHRACNOSE 
AND DECAY FIRST LOAD 14% ANTHRACNOSE 
SUNBURNT DECAY SECOND LOAD 19% ANTHRA- 
CNOSE SUNBURNT DECAY THIRD LOAD REFONE 


HANDLING FOR YOU BEST ADVANTAGE 


C. (7-19-65) PIGGY 706256 AND 704146 AND 706455 GOV- 
ERNMENT INSPECTION FIRST LOAD 12% SECOND 


11% THIRD 24% ANTHRACNOSE AND DECAY RE- 
PHONE HANDLING FOR YOU BEST ADVANTAGE 


D. (7-20-65) PIGGY 702218 GOVERNMENT INSPECTED 
14% ANTHRACNOSE OF WHICH 5% SERIOUS AND 
3% DECAY REFONE WE HANDLING FOR YOU 
BEST ADVANTAGE 


5. Respondent rendered accountings on a consignment basis and 
paid complainant $2,207.46. 


6. The informal complaint was filed on December 22, 1965, 
which was within 9 months after accrual of the alleged cause 


of action herein. 


CONCLUSIONS 


There is no dispute regarding the fact complainant and respond- 
ent, in July 1965, entered into a contract to dispose of the nine 
loads of watermelons involved in this proceeding on an f.o.b. 
joint account basis. The dispute concerns whether or not that 
contract was cancelled after the watermelons reached Pittsburgh 
and a new agreement made by the parties whereby the water- 


melons would be handled by the respondent on a consignment 
basis. 


As the party alleging the making of the new contract, respond- 


ent has the burden of proving its allegations by a preponderance 
of the evidence. In its answer, respondent claims the original 
contract was cancelled in telephone calls to complainant; that a 


consignment contract was agreed upon; and that the four tele- 
grams quoted in Finding of Fact 4 were then sent to complainant 


in confirmation thereof. Complainant does not deny respondent’s 
allegations and does not offer any evidence to contradict the tele- 
grams. It is our opinion that respondent has sustained its burden 


of proof, and it is concluded the original contract was cancelled 
in favor of a consignment agreement. Respondent has accounted 
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to complainant on a consignment basis and has paid the amount 
due to complainant. Accordingly, the complaint should be dis- 
missed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 11,141) 


FRANCIS KOEHNKE & SONS v. SID LIPSIG & Co. PACA Docket No. 


2-342, Decided April 6, 1967. 


Breach of contract—Short delivery—Dismissal 


Where respondent proved that complainant breached contract in making 
short delivery, respondent liable only for quantity delivered, for which 


complainant has been paid, and complaint dismissed. Counterclaim for 


short delivery dismissed as loss of profits not within contemplation of 
parties and freight costs not established. 


Complainant and respondent pro se. 


Miss Michele E. Walter, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended, (7 U.S.C. 499a et seq.). 


A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $135.00 in connection 
with a shipment of potatoes in interstate commerce. 


A copy of the Department’s report of investigation was served 
upon complainant. A copy of the formal complaint and a copy of 
the report of investigation were served upon respondent, who 
filed an answer denying liability in connection with the transac- 


tion. Respondent also filed a counterclaim against complainant in 


the amount of $240.80. No reply to the counterclaim was filed by 
complainant. 


Since the amount claimed, either in the complaint or in the 
counterclaim, does not exceed $1,500, the shortened procedure 


provided in the rules of practice (7 CFR 47.20) is applicable. 
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Under this procedure the pleadings filed by the parties, being veri- 
fied, are considered as evidence in the case. In addition, complain- 
ant and respondent, respectively were given the opportunity to 
submit further evidence by means of an opening and an answering 


statement, but neither did so. Neither party filed a brief. 


FINDINGS OF FACT 
1. Complainant is an individual, Francis Koehnke, doing busi- 


ness as Francis Koehnke & Sons, who address is P. 0. Box 606, 


Deer Lodge, Montana. At the time of the transaction involved 
herein, complainant was licensed under the act. 


2. Respondent, Sid Lipsig & Co., is a corporation whose address 
is 1425 South Western Avenue, Chicago, Illinois. At the time of 


the transaction involved herein, respondent was licensed under the 
act. 


3. On or about February 15, 1966, in the course of interstate 
commerce, complainant sold to respondent one carload of 500 sacks 
of U.S. No. 1 potatoes, at $2.70 per sack, f.o.b. Stevensville, Mon- 
tana. The total contract price was $1,350.00. 

4. In response to the contract, potatoes were shipped in rail- 


road car NRC 18609 in interstate commerce to respondent in 


Chicago, Illinois. The potatoes were inspected in Chicago on 


February 22, 1966, and were certified as U.S. No. 1. Respondent 
then accepted the potatoes. 


5. Respondent resold the potatoes to a buyer in Philadelphia, 
Pennsylvania. When the car was unloaded in Philadelphia, there 
were only 450 sacks of potatoes in the car. 


6. Respondent has paid to complainant $1,215.00, the agreed 
purchase price for the 450 sacks. 


7. The formal complaint was filed on September 1, 1966, which 


was within 9 months after accrual of the alleged cause of action 
herein. 


CONCLUSIONS 


The contract in this case called for 500 sacks of potatoes and 
complainant contends that 500 sacks were loaded in car NRC 
18609 at Stevensville, Montana, and shipped from that point to 
respondent. Respondent contends the car contained only 450 sacks 


of potatoes. Respondent accepted delivery of the shipment and 
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has paid the contract price for 450 sacks. It denies liability for 
any additional quantity of potatoes. Having accepted the potatoes, 
respondent has the burden of proving that complainant breached 


the contract by failing to ship 500 sacks of potatoes and that the 
car, when shipped in this f.o.b. transaction, contained no more 


than 450 sacks. 


The evidence in support of respondent’s position consists of a 
Federal inspection certificate issued at Chicago on February 22, 
1966, showing that the potatoes in car NRC 18609 were loaded 5 
and 6 layers high, and the affidavits of Ben Tabnick and William 
Gladney, who unloaded the potatoes at Philadelphia, in which they 
state that the car contained 450 bags. In addition, the report of 
investigation contains a reference to information furnished by the 
Western Weighing and Inspection Bureau, to the effect a 500 
bag car would have to be loaded 6 and 7 layers high, while a 450 
bag car would be 5 and 6 layers. 


Complainant has submitted the affidavit of Lloyd J. Moran in 
which Moran says that he loaded 500 sacks of potatoes in car 
NRC 18609 at Stevensville, Montana, on February 15, 1966, and 
that the sacks were loaded as follows: 


“8 sacks in one end and 5 sacks standing in the other end, 10 
rows of 7 high in each end in 3 tiers, and in the center tiers in 
the doorway with 22, 23, and 22 respectively.” 


The loading described by Moran would have added up to 500 
sacks but it would have resulted in a car with 20 tiers 7 layers 
high and three tiers 8 layers high. Moran’s affidavit is dated some 
months after the car was loaded, which raises a question as to how 
good his recollection could be as to the loading of a particular 
car when he presumably participated in the loading of a number 
of cars at or about the same time. Furthermore, his description 
of 7 and 8 layer loading is substantially at variance with the in- 
spection certificate at Chicago, which reported a 5 and 6 laver 
load. Even if we conjecture that some bags of potatoes might 
have been stolen from the car while it was in transit, it seems 
highly unlikely that bags would have been removed principally 
from the top layers. 


From the evidence before us we conclude that respondent has 
sustained its burden of showing that complainant shipped only 
450 bags of potatoes in car NRC 18609. It follows that the com- 
plaint should be dismissed. While not necessary to our conclusion, 
the work sheet of the Federal-State inspector who inspected this 
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shipment at Stevensville shows that the potatoes were loaded 


Respondent asserts a counterclaim for damages resulting from 
complainant’s failure to deliver 500 sacks of potatoes. We have 
concluded, in effect, that complainant breached the contract by 
failing to deliver the required quantity of potatoes. Respondent 
has the burden of proving the amount of damages sustained as a 
result of that breach. Respondent’s loss of profit on the resale 
is not allowable as damages because there is no showing such loss 
was within the contemplation of the parties. Bearman Fruit Com- 
pany v. R. F. Taplett Fruit & Cold Storage Co., 24 A.D. 365. 
While respondent requests an award on freight cost for the 50 
sacks which were not shipped, we do not have sufficient proof of 
such costs and conclude the counterclaim should be dismissed. 


ORDER 
The complaint and the counterclaim are dismissed. 


Copies of this order shall be served upon the parties. 


(No. 11,142) 


H. SMITH PACKING CorP. v. RICHMOND FRUIT Co., INc. PACA 
Docket No. 2-362. Decided April 7, 1967. 


Delivered sale—Breach of warranty as to grade—Expenses of correcting 
grade markings—Damages 


Where complainant breached warranty as to grade in sale of potatoes, re- 
spondent entitled to damages for expenses incidental to correcting grade 
markings of misbranded potatoes but since respondent sold the potatoes 
at prices at least equal to the value of produce meeting contract require- 
ments, no damages sustained by reason of failure of potatoes to grade 
U.S. No. 1. 


Complainant pro se. 
Edward F. Seiller, Louisville, Ky., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended, (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction involving 
a carload of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto. 


Since the amount of damages claimed herein does not exceed 
$1,500, the evidence is submitted under the shortened procedure 
provided in section 47.20 of the rules of practice (7 CFR 47.20). 
Pursuant to this procedure, complainant and respondent were 
given the opportunity, respectively, to file an opening and an 
answering statement, but neither did so. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, H. Smith Packing Corp., is a corporation whose 
address is Main Street, Mars Hill, Maine. 


2. Respondent, Richmond Fruit Co., Inc., is a corporation whose 
address is 694 New Circle Road, N. E., Lexington, Kentucky. At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 


3. On December 30, 1965, in the course of interstate commerce, 
complainant sold to respondent one carload, or 1,200 50-pound 
sacks, of Maine potatoes, U.S. No. 1 grade, Size A, at an agreed 
price of $1.60 per sack, or a total of $1,920, delivered Lexington, 
Kentucky, for shipment the following week. The contract was 
negotiated by a broker, C. H. Robinson, Inc., of Cincinnati, Ohio, 
which issued a memorandum in connection with the sale. 


4. On January 4, 1966, complainant shipped from loading point 
in Westfield, Maine, to respondent at Lexington, Kentucky, 1,200 
50-pound sacks of “Stag” brand potatoes, contained in car BAR 
7529. This shipment had been certified, after a Federal-State 
inspection made at shipping point on January 4, 1966, as being 
U.S. No. 1 grade, Size A, 2 inches minimum. Complainant issued 
its invoice for this load to the broker under date of January 4, 
1966, as follows: 
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“1200 50# Kats, 2-4 @ $1.60 bag del’d $1,920.00 
Less freight: $698.40 
Less brok.: 60.00 
Amount due: $1,161.60” 


5. Car BAR 7529 arrived at contract destination, Lexington, 
Kentucky, on January 11, 1966, with the potatoes being unloaded 
by respondent into its storage facilities on the following day, 
January 12. Respondent, either on January 11 or 12, complained 
to the broker about the quality of the potatoes in this shipment, 
but made no attempt to reject the load. Respondent’s complaint 
concerning the shipment was subsequently relayed to complainant 
by the broker. 


6. On January 20, 1966, a Federal inspection was made of the 
subject potatoes, which were still stacked in respondent’s cooler 
in Lexington. The results of that inspection, in relevant part, are 
as follows: 


“Quality: ... Grade defects range from 9 to 16%, average 
13% consisting of old shatter bruises, sunburn damage, sur- 
face scab and growth cracks. 


“Condition: Stock is firm. No soft rot. 


“Grade: Fails to grade U.S. No. 1, Size A, on account of grade 
defects in excess of the tolerance but does grade U.S. Com- 
mercial, Size A. 


“Remarks: ... The above lot of potatoes is misbranded .. . 
on account of grade defects in excess of the tolerance . 
Richmond Fruit Company .. . will obliterate the incorrect 
grade.” 


Respondent subsequently obliterated all U.S. No. 1 grade mark- 
ings on the sacks in this shipment, completing the task on or be- 
fore January 26, 1966. 


7. Respondent sent a letter dated February 1, 1966, to the 
broker, together with its check of that date for $588.93, drawn 
in the broker’s favor. In the letter respondent accounted for the 
subject potatoes as follows: 


“Regarding . . . car BAR 7529, enclosed find check in the 
amount of $588.93. 
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“The breakdown is as follows: Invoice total $1,920.00 

less Freight 698.40 

1,221.60 

“Less 40¢ per bag, difference in #1 and Commercial Gr. 480.00 

741.60 

“Cost of Government Inspection 70.80 

670.80 

“Labor for reworking, 37 hrs. @ $2.03 per hr. 75.11 

“Employee Tax 6.76 
$588.93” 


The broker endorsed respondent’s check for $588.93 over to com- 
plainant, which accepted same. 


8. An informal complaint was filed on February 14, 1966, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent accepted the potatoes involved herein and therefore 
is liable to complainant for the agreed purchase price thereof, less 
provable damages sustained by respondent as a result of any 
breach of contract by complainant. Michael-Swanson-Brady v. 
Backer’s Potato Chip Co., 17 A.D. 651 (1958). Respondent asserts 
that such a breach was committed by complainant, with resulting 
damages to respondent, in that complainant shipped potatoes to 
respondent which failed to grade U.S. No. 1 at contract destina- 
tion, Lexington, Kentucky, as required by the contract terms. 


As the moving party, the burden rests upon respondent to 
prove, by a preponderance of the evidence, both the alleged breach 
and the damages flowing therefrom. Michael-Swanson-Brady v. 
Backer’s Potato Chip Co. (supra). As evidence of the breach, 
respondent points to the results of the Federal inspection made 
of the potatoes in Lexington on January 20, at which time the 
shipment was certified as failing to grade U.S. No. 1 due to grade 
defects in excess of the tolerance allowed for this grade. The 
potatoes, however, were certified at this time as being U.S. Com- 
mercial grade. Respondent alleges that potatoes in 50-pound sacks 
in Cincinnati at this time, of a Commercial grade, were worth 
40¢ per sack less than 50-pound sacks of Maine potatoes grading 
U.S. No. 1 at this time and place. Respondent states that this 
information regarding the alleged difference in values came to it 
by way of inquiries made of wholesalers on the Cincinnati market. 
Respondent, however, does not reveal either the identities of the 
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wholesalers from whom this information was allegedly gotten, or 
the date or dates upon which it was divulged. 


In reviewing the evidence before us, we conclude that the re- 
sults of the Federal inspection made of the subject potatoes at 
contract destination on January 20, 1966, are sufficient to establish 
that the shipment was not U.S. No. 1 grade at time of arrival in 
Lexington on January 11, 1966, as required by the delivered terms 
of the contract between the parties, and in breach thereof. Al- 
though this inspection of January 20 was made nine days after 
the arrival of the car in Lexington, it was not too remote in time 
to serve as evidence of the grade of the potatoes on arrival, since 
the defects noted were those of quality, and therefore permanent 
in nature, and not of condition. 


The general measure of damages for breach of warranty, where 
the receiver, as here, has accepted the goods, is the difference be- 
tween the value of the goods actually delivered at the time and 
place of delivery to the buyer, and the value these goods would 
have had at that time if they had met the specifications of the 
contract. Peru Orchards Company, Inc. v. Economy Produce Com- 
pany, 23 A.D. 325 (1964). From the evidence before us, it appears 
that respondent suffered no damages due to the failure of the 
potatoes to grade U.S. No. 1 on arrival at Lexington, since re- 
spondent sold the potatoes at prices at least equal to the value of 
potatoes meeting contract requirements, as revealed by the Fed- 
eral Market News Service Reports. However, the shipment of the 
subject potatoes by complainant constituted a violation of section 
2(5) of the act (7 U.S.C. 499b(5)), resulting in damages to re- 
spondent totaling $117.27. Such damages resulted from the costs 
incidental to correcting the grade markings on the bags and are 
computed as follows: Travel expenses of a Federal inspector, on 
round trip from Louisville to Lexington on January 22, 1966, 
$14.40; cost of Federal inspection on that date, $21.00; and total 
costs of labor to obliterate the grade markings on the bags, $81.87. 
Respondent also has claimed as damages the cost of a second 
trip and a second inspection made on January 26 by a Federal 
inspector of this lot of potatoes, to verify the obliteration of the 
grade markings on these bags. Such costs, however, totaling 
$35.40, cannot be allowed as damages, since it appears that the 
second trip would not have been necessary if respondent had acted 
promptly in obliterating the grade markings so that the inspector 
could have confirmed the operation on his first trip. 
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Respondent, having accepted the potatoes involved herein, owes 
complainant the delivered contract price therefor amounting to 
$1,920. From this sum should be deducted freight and brokerage 
paid by respondent totaling $758.40, the sum of $588.93 paid to 
complainant as an undisputed amount, and damages of $117.27 
resulting from complainant’s breach. This leaves a balance of 
$455.40 due complainant from respondent in connection with this 
transaction. Respondent’s failure to pay this amount to complain- 
ant is in violation of section 2 of the act, for which reparation 
should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $455.40, with interest thereon 
at the rate of 6 percent per annum from February 1, 1966, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 11,143) 


In re PRIESTER & SON. PACA Docket No. 2-321. Decided April 
10, 1967. 


Failure to pay—Repeated and flagrant violations—Publication of 
facts—Default 


Respondent’s failures to pay promptly and in full for numerous shipments of 
perishable agricultural commodities purchased in interstate commerce 
constitute repeated and flagrant violations of the act. As respondent’s 


license terminated prior to the institution of this proceeding suspension 
or revocation thereof is not ordered but the facts and circumstances of 


the violations found should be published pursuant to section 8 (a) of 
the act. 


Miss Daphne M. Anderson for complainant. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.), 
instituted by a complaint filed November 7, 1966, by the Director, 
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Fruit and Vegetable Division, Consumer and Marketing Service, 
United States Department of Agriculture. It is alleged in the com- 
plaint that respondent repeatedly and flagrantly violated section 
2 of the act (7 U.S.C. 499b) by failing to make full payment 
promptly of the agreed purchase prices of perishable agricultural 
commodities purchased in interstate commerce. A copy of the 
complaint and a copy of the rules of practice were served upon 
respondent November 21, 1966. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 47.30 of the 
rules of practice (7 CFR 47.30), failure to file an answer would 
constitute an admission of the facts alleged in the complaint and 
a waiver of oral hearing. Notwithstanding such notice, respondent 
has not filed an answer. The matter was referred to John Curry, 
Hearing Examiner, Office of Hearing Examiners, United States 
Department of Agriculture, for the preparation of a report with- 
out further investigation or hearing pursuant to section 47.30 
(c) of the rules of practice. On February 1, 1967, the hearing 
examiner filed a report containing proposed findings of fact and 
conclusions and recommending that the facts with respect to re- 
spondent’s violations of the act found therein be published. No 
exceptions to the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent is a partnership composed of Albert Gene 
Priester and Albert Gertz Priester, doing business as Priester & 
Son, who address is 1272 Produce Row, Los Angeles, California. 
Albert Gene Priester resides at 1526 Raymond Avenue, Glendale, 
California, and Albert Gertz Priester resides at 323114 Madera 


Street, Los Angeles, California. 


2. Pursuant to the licensing provisions of the act, license No. 
189924 was issued to respondent January 11, 1961. The license 
was renewed annually until January 11, 1966, when it terminated. 


3. During the period March 1965 through January 1966, re- 
spondent purchased, received and accepted without complaint 60 
lots of perishable agricultural commodities in interstate commerce 
from 8 vendors but has failed to make payment promptly and in 
full of the agreed purchase prices thereof, as follows: 








408 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 26 A.D. 406 


No. of Unpaid Purchase 


Vendor lots Prices 

Jefferson Potato Co., 3 $ 3,090.50 
Metolius, Ore. 

Henry J. Berry, 4 1,971.87 
Corpus) Christi, Tex. 

Fridenmaker, Farms, 6 713.50 
Phoenix, Ariz. 

Utah Potato Growers Association, Inc., 2 2,475.25 
Beryl, Utah 

Albert Woo Company, 11 2,126.25 
Los Angeles, Calif. 

John L. Chase & Son, 22 25,437.30 
Los Angeles, Calif. 

C. L. Stratton & Son, 4 5,791.55* 
Los Angeles, Calif. 

Chas. E. Gilb Co., 8 3,702.50* 


Los Angeles, Calif. 
*Reparation award issued and unpaid. 


4. By notice in writing dated October 4, 1966, respondent was 
afforded the opportunity to demonstrate or achieve compliance 
with all lawful requirements of the act relating to the transactions 


set forth in the Findings of Fact. Respondent has failed to do so. 


CONCLUSIONS 
Respondent’s failures to pay promptly and in full for numerous 
shipments of perishable agricultural commodities purchased, re- 


ceived and accepted in interstate commerce, as set forth in Finding 
of Fact 3, constitute repeated and flagrant violations of section 2 
of the act. See, e.g., In re Louis Zwick & Son, 25 A.D. 90, 257 


(1966), aff'd 26 A.D. 184 (2d Cir. 1967). As respondent’s license 
terminated prior to the institution of this proceeding, the suspen- 
sion or revocation thereof was not requested by complainant and 
should not be ordered herein. However, the facts and circum- 
stances of the violations found herein should be published pursu- 


ant to section 8 (a) of the act (7 U.S.C. 499h (a)). Cf In re 


Kelley & Weatherington, Inc., 23 A.D. 715 (1964) ; In re William 
Stuart Higgason, d/b/a Bill Higgason, 23 A.D. 1426 (1964). 


ORDER 
Effective on the 11th day after the date hereof, the facts and 


circumstances herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 11,144) 


In re RAYMOND MILAVSKY. PACA Docket No. 2-363. Decided 
April 12, 1967. 


Failure to pay—False statements—Repeated and flagrant violations— 
Publication of facts—Default 


Respondent’s operation in business subject to the act without being licensed 


therefor, his failures to pay promptly for purchases of onions in inter- 
state commerce, his false statements, for a fraudulent purpose, in con- 
nection with such purchases and his failure to deliver onions contracted 
to be sold constitute willful, flagrant and repeated violations of the act 


for which the facts and circumstances thereof shall be published. 


Miss Daphne M. Anderson for complainant. 
Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed March 8, 1967, to which respondent did not file exceptions, 


are adopted as the final decision and order in this proceeding with 
the following amendments :* 


Delete the phrase “exceeding one ton” contained in Pro- 
posed Finding of Fact 6 and substitute therefor “of one ton 
or more”; and 

Delete the phrase “and his fraudulent statements and ac- 


tions in connection with his purchases and sales of onions,” 


contained in the Proposed Conclusions and substitute there- 
for “his false statements, for a fraudulent purpose, in con- 


nection with his purchases of onions in interstate commerce, 


and his failure, without reasonable cause, to deliver onions 
contracted to be sold in interstate commerce”’. 


This order shall become effective on the 11th day after the 
date hereof and copies hereof shall be served upon the parties. 


*The hearing examiner's recommended decision and order appears herein as amended. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commod- 
ities Act, 1930 (7 U.S.C. 499a et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on December 16, 1966, by 
the Fruit and Vegetable Division, Consumer and Marketing Serv- 
ice, United States Department of Agriculture. It was alleged that 
the respondent, Raymond Milavsky, of Pitman, New Jersey, had 
engaged in the business of a dealer as defined in the Act without 
the required license therefor, had made and accepted purchases of 
onions from registered dealers but failed to make full payment 
promptly therefor, had made false and fraudulent statements in 
connection with the purchases, had failed to replace onions he took 
on a promise to replace, and had obtained advance payment for 
onions which he failed to deliver. Complainant requested a finding 
that respondent had flagrantly and repeatedly violated the Act. 


Copies of the complaint and the rules of practice were served on 
respondent on December 20, 1966, and he was advised in writing 
that failure to deny the allegations of the complaint would con- 
stitute admission of them. Respondent has filed nothing. 


The matter was assigned to Hearing Examiner Jack W. Bain 
on March 6, 1967, and on March 8, 1967, he issued a recommended 
decision without further investigation or hearing, pursuant to 
Section 47.30(c) of the Rules of Practice (7 CFR 47.30(c)). 


PROPOSED FINDINGS OF FACT 


1. Respondent, Raymond Milavsky, is an individual whose post 
office address is 120 Grand Avenue, Pitman, New Jersey 08071. 
Respondent also is known as, and goes by the names of, Ronald 


Milavsky, Ronald Milavski, Ronald Milanski, Ronald Moliski and 
various other aliases. 


2. Respondent is not licensed under the Act at the present time. 
Respondent was not licensed but was subject to license under the 
provisions of the Act at the time of the transactions involved and 
alleged herein. 


3. During the period beginning on or about June 1, 1965, and 
ending on or about August 6, 1965, respondent engaged in and 
carried on the business of a dealer in perishable agricultural com- 
modities in interstate commerce, without a license, in violation 
of the requirements of the Act. 
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4. During the period June 1, 1965, through August 6, 1965, re- 
spondent purchased for his own account four lots of Western- 
grown “Spanish” onions in interstate commerce from two dealers, 
in Philadelphia, who received the onions from Arizona or Texas, 


as listed below: 


Quantity Total 


Trans- State of Date of purchased Agreed 
action Origin and Dealer-Seller Purchase in501b. Purchase 
No. Car Number by Res. Bags Price 
1. Texas 9123 Israel Klein Co. 6- 1-65 40 $180.00 
2. Texas 28214 Israel Klein Co. 6- 4-65 20 60.00 
8. Ariz. MDT 11645 Smiling Jim Pot. Co. 6-14-65 25 106.25 
4. Texas 5746 Israel Klein Co. 6-25-65 25 93.75 


5. During the period June 1 through August 6, 1965, respond- 
ent purchased, ostensibly for others but in actual fact for his own 
use and benefit, seven lots of Western-grown “Spanish” onions in 
interstate commerce. The transaction concerning each of these 
seven lots was a sale for shipment from Philadelphia, Pennsy!]- 
vania, to New Jersey, and at the time of each transaction respond- 
ent stated to the dealer-sellers that the onions were purchased for 
and would be delivered to buyers located in New Jersey. The 
sellers were Philadelphia produce dealers, who are licensees under 
the Act, and who received the onions from Washington, New 
Mexico, and Texas. The name of the seller, the date of respond- 
ent’s purchase, and the quantity of onions so purchased by re- 
spondent in each of the seven lots is listed below: 


Date of Quantity Total 


Trans- State of Purchase Purchased Agreed 
action Origin and Dealer-Seller by in 501b. Purchase 
No. Car Number Respondent Bags Price 

( Washington 

5. (PFE 20657 Thomas J. Holt Co., Inc. 7-15-65 40 $144.00 
(New Mexico 

§. (PFE 3740 I. Kallish & Sons 7-21-65 75 255.00 
(Washington 

7. (NP 91243 I Kallish & Sons 7-26-65 75 243.75 
( Washington 

8. (PFE 20193 J. Schlanger & Sons 7-27-65 60 189.00 
(New Mexico 

9. (36006 I. Kallish & Sons 7-28-65 75 251.25 
(Texas 

10. (FHIX 41610 I. Kallish & Sons 8- 3-65 75 281.25 

( Washington 


11. (PFE20910 Thomas J. Holt Co., Inc. 8- 5-65 75 288.75 
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6. By reason of the transactions set forth in paragraphs 4 and 5 
above, which involve purchases of eight lots of one ton or more 
in weight, respondent was a dealer as defined in the Act and in the 
Regulations issued pursuant thereto, and was required to be li- 
censed under the Act. 


7. The allegations of paragraph 4 are incorporated herein as 
though fully set forth. On the dates of purchase as listed, respond- 
ent received each lot of onions and accepted them without dispute 
at agreed purchase prices as listed, but failed to make full pay- 
ment promptly therefor. Payment from respondent to the seller- 
dealer, as listed in transactions numbered 1 through 4, was due on 
or before the day following each purchase, by agreement of the 
parties. No payment has been made by respondent, and his 
failures to make full payment promptly in respect of these trans- 
actions constitute willful, repeated and flagrant violations of Sec- 
tion 2(4) of the Act (7 U.S.C. 499b(4)). 


8. The allegations of paragraph 5 are incorporated herein as 
though fully set forth. On the dates of purchase as listed respond- 
ent received each lot of onions and accepted them without dispute 
but failed to make full payment promptly therefor. Pursuant to 
Section 46.2aa(5) of the Regulations (7 CFR 46.2aa(5)) full 
payment of the agreed purchase prices to the seller-dealers, as 
listed in transactions numbered 5 through 11, was due within 10 
days after the date of acceptance. No payment has been made by 
respondent in respect of transactions numbered 5, 6, 7, 9, 10, and 
11. Respondent made payment to J. Schlanger & Sons in respect 
of transaction No. 8 in small weekly sums, subsequent to the ex- 
piration of the ten-day period after purchase and acceptance of 
the onions. Respondent’s failure to make full payment promptly 
in respect of tranactions numbered 5 through 11 constitute willful, 
repeated and flagrant violations of Section 2(4) of the Act (7 
U.S.C. 499b(4)). 


9. During July and August 1965, respondent made false state- 
ments for a fraudulent purpose in connection with perishable agri- 
cultural commodities bought by him in interstate commerce. The 
allegations of paragraph 5 are incorporated herein as though fully 
set forth. In each of the transactions numbered 5 through 11, 
respondent, who was known to the sellers as an employee of a 
buying broker, P. Jablon of Philadelphia, falsely stated to the 
seller-dealers that he was purchasing the onions for various cus- 
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tomers of his employer, who were located in New Jersey, and who 
were to be charged for the purchases as follows: 


Trans- Dealer-Seller Dealer to Whom 
action Date in Purchase was Purchase 
No. Philadelphia Charged Price 
5. 7-15-65 Thomas J. Holt Co., Inc. Raritan Produce Co. $144.00 
Raritan, N. J. 
6. 7-21-65 I. Kallish & Sons Raritan Produce Co. 255.00 
Raritan, N. J. 
7. 7-26-65 I. Kallish & Sons North Wildwood Pro. 243.75 
North Wildwood, N. J. 
8. 7-27-65 J. Schlanger & Sons North Wildwood Pro. 189.00 
North Wildwood, N. J. 
9, 7-28-65 I. Kallish & Sons Raritan Produce Co. 251.25 
Raritan, N. J. 
10. 8- 3-65 I. Kallish & Sons Raritan Produce Co. 255.00 
Raritan, N. J. 
a2, 8- 5-65 Thomas J. Holt Co., Inc. Raritan Produce Co. 273.75 
Raritan, N. J. 


In each and every one of the transactions listed, respondent 
made the false statements for the fraudulent purpose of obtaining 
possession of the onions without making any payment for them. 
Respondent was unable to obtain credit from the sellers on his 
own behalf. After obtaining the onions upon the pretext that they 
were for delivery to the New Jersey purchasers (who had open 
credit with the sellers), respondent diverted the onions to his own 
use by selling them to another dealer, Samuel D. Thompson, of 
Philadelphia, for cash, and retaining the proceeds. Several months 
thereafter, respondent reimbursed J. Schlanger in small weekly 
sums, but has not fully paid any of the other sellers. 


The acts of respondent in making, for a fraudulent purpose, 
false statements in connection with purchases of onions by re- 
spondent in interstate commerce, as set forth herein, constitute 
willful, repeated and flagrant violations of Section 2(4) of the 
Act (7 U.S.C. 499b(4)). 


10. On August 6, 1965, respondent sold to S. D. Thompson, 
Philadelphia, Pennsylvania, 75 sacks of Western-grown “Spanish” 
onions for a total agreed sales price of $273.75. Respondent de- 
livered the 75 sacks of onions to the buyer and obtained payment 
in full. Shortly thereafter, respondent returned and took back 
60 sacks of these onions advising S. D. Thompson that they had 
been promised to another dealer. Respondent promised to replace 
these 60 sacks of onions in kind on the following day. At the same 
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time, respondent offered to sell and deliver an additional 40 sacks 
of Western-grown “Spanish” onions for $165.00. The offer was 
accepted and respondent requested and obtained payment in ad- 
vance of the $165.00 sale price. Respondent failed to replace the 
60 sacks of onions and failed to deliver the additional 40 sacks 
of onions and failed to reimburse Mr. Thompson for the $384.00 
thus obtained. Respondent had no reasonable cause for such 
failures. The act of respondent in failing without reasonable cause 
to deliver onions contracted to be sold in interstate commerce, as 
set forth above, constitutes a flagrant violation of Section 2(2) 
of the Act (7 U.S.C. 499b(2)). 


11. By notice in writing dated October 18, 1966, respondent was 
afforded the opportunity to demonstrate or achieve compliance 
with all lawful requirements of the Act relating to the trans- 
actions mentioned above. Respondent has failed to do so. 


PROPOSED CONCLUSIONS 


As respondent was not licensed, there is here no question of 
suspension or revocation of a license. As indicated above in the 
Proposed Findings of Fact, respondent’s operating without a li- 
cense, his failures to pay promptly for purchases of onions in in- 
terstate commerce, his false statements, for a fraudulent purpose, 
in connection with his purchases of onions in interstate commerce, 
and his failure, without reasonable cause, to deliver onions con- 
tracted to be sold in interstate commerce constituted willful, flag- 
rant and repeated violations of section 2 of the act, for which the 
facts should be published. 


PROPOSED ORDER 


The facts and circumstances set forth above, and this decision, 
shall be published. 


Except as to service, this order shall become effective on the 
11th day after its date. 


Copies hereof shall be served on the parties. 


(No. 11,145) 





CLAUDE BARLEY, INC. v. I. MELTZER & SON, INC. PACA Docket 
No. 2-234. Decided April 20, 1967. 


Petition for reconsideration dismissed 
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Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on March 3, 1967, awarding complainant repara- 
tion against respondent in the amount of $553.63. Copies of the 
order were served upon both parties. On March 13, 1967, and 
within the time allowed therefor, respondent filed a petition for 
reconsideration. 


Respondent contends in its petition that our prior order award- 
ing complainant reparation is not supported by any evidence of 
record. Specifically, respondent states that there is no evidence 
that there was a delay in making delivery due to the failure of 
respondent to give instructions. In its answer respondent does not 
deny that the contract provided for respondent to give delivery 
instructions to the truck drivers. Respondent simply denies that 
any instructions were given to the truckers in connection with 
the two loads. Yet the manifests and invoices for both loads carry 
notations to phone or call John Cooper, respondent’s agent at 
Vincennes, Indiana, giving his telephone number. Respondent 
has not denied the accuracy of these documents. Moreover, since 
the load of melons in question was shipped from Jay, Florida, 
June 22 and did not arrive until June 26, it appears there was a 
delay in transit. It must be remembered that in an f.o.b. contract 
such as this, the buyer assumes all risk of damage or delay in 
transit not caused by the shipper. 


Respondent further contends that it was improperly concluded 
in our prior order that respondent’s evidence is insufficient to 
establish a breach of the contract by reason of respondent’s failure 
to submit an inspection certificate. Respondent urges that the un- 
contradicted affidavit of respondent’s agent John Cooper “should 
be given proper weight in making a decision.” Although the affi- 
davit of John Cooper, which states simply that “the watermelons 
were found to be diseased and not U.S. No. 1,” is uncontradicted, 
this is hardly sufficient evidence upon which to base a conclusion 
that complainant breached the contract. There is no evidence that 
John Cooper was an expert in diseases of watermelons or that he 
could determine without an official inspection that the truckload 
of watermelons was not U.S. No. 1. Furthermore, there is no evi- 
dence in the record to show the nature or extent of the damage, 
except Mr. Cooper’s statement that he salvaged 592 watermelons 
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out of the load and that he was able to obtain approximately 24¢ 
per melon for the watermelons after processing the shipment. 
In addition, there is no evidence to show the nature or extent of 
the damage to those melons which were discarded. 


In the absence of full and complete evidence as to transporta- 
tion service and conditions, we are unable to determine that there 
was any breach of the contract by complainant with respect to 
the shipment in question. And even if it could be concluded that 
complainant breached the contract, the evidence is insufficient to 
establish with any degree of accuracy respondent’s damage. 


We conclude that the order of March 3, 1967, is supported by 
the evidence and the law applicable thereto. Accordingly, respond- 
ent’s petition is dismissed without prior service upon complainant. 
The order of March 3, 1967, is reinstated, and the reparation 
awarded in that order shall be paid within 30 days from the date 
of this order. 


(No. 11,146) 


Suzy-BEL FARMS v. THE AUSTER COMPANY, INC. PACA Docket 
No. 2-343. Decided April 21, 1967. 


Joint venture agreement rescinded—Novation—Dismissal 


Where respondent proved that joint venture agreement was rescinded and 
superseded by consignment agreement, in accordance with which re- 
spondent has accounted and remitted to complainant, complaint dis- 
missed. 


John R. Catlin, of Western Growers Association, Los Angeles, Cal., for com- 
plainant. 
Golbus & Golbus, Chicago, Ill., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended, (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $683.96 in connection with a transaction involving a carload 
of cantaloups in interstate commerce. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto denying liability to complainant, and requesting damages 
of $292.85 by way of counterclaim. 


Since the amount of damages claimed, either in the complaint 
or in the counterclaim, does not exceed $1,500, the evidence is sub- 
mitted under the shortened procedure provided in section 47.20 of 
the rules of practice (7 CFR 47.20). Pursuant to this procedure, 
respondent filed an answering statement. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Martin Mesrob Bedoian, doing 
business as Suzy-Bel Farms, whose address is P. O. Drawer 
S, Blythe, California. At the time of the transaction involved 
herein, complainant was licensed under the act. 


2. Respondent, The Auster Company, Inc., is a corporation 
whose address is 45-51 South Water Market, Chicago, Illinois. At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 


3. On June 10, 1966, in the course of interstate commerce, com- 
plainant and respondent entered into a joint account agreement 
for the disposal of a carload of California cantaloups at an agreed 
joint account cost of $2,382, f.o.b. Blythe, California, plus $90 
for top ice and cooling, or a total of $2,472. The parties expressly 
agreed that the carload of cantaloups to be shipped under this 
agreement was to be of good quality, sound, hard ripe, and free 
of disease at time of loading, and would arrive at contract desti- 
nation in Chicago, Illinois, without abnormal deterioration, pro- 
vided the shipment was handled under normal transportation 
service and conditions. 


4. Pursuant to this contract, complainant, on June 10, 1966, 
shipped from Blythe, California, to respondent at Chicago, Illinois, 
576 crates of Suzy-Bel brand California cantaloups in car SFRD 
2058. The shipment arrived at contract destination early in the 
morning of June 15, 1966, and was inspected that same morning 
by the Chicago Inspection Agency, upon the application of re- 
spondent. The results of that inspection, in relevant part, are as 
follows: 
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“Commodity Temperature: Top: 44° Bottom: 40° 


oe oe O* 


“Commodity: SUZY-BEL BRAND CANTALOUPES —... 
Many with light to heavy ground scars. Few scabby. Melons 
hard to firm to some weak and rubbery and pliable. Irregular 
color with some light to dark green creases. Few with loose 
watery seed cavities ... 4 to 25 averaging 14% decay. Ordi- 
nary quality and appearance.” 


5. Upon receipt of the above report, respondent, still on June 
15, 1966, and acting through its Vice President, Michael Auster, 
telephoned complainant and informed him of the results of the 
inspection. Complainant, upon receipt of this information, re- 
quested Auster to have respondent unload the cantaloups and sell 
them for complainant’s account. Complainant also requested that 
respondent obtain a Federal inspection of the subject melons, for 
the purpose of verifying their condition. At all times during the 
course of this conversation respondent’s salesman, Tony Madda, 
was present and heard the conversation between the parties by 
means of an extension telephone. 


6. Acting upon complainant’s request, respondent, at 1:50 p.m. 
on June 15, obtained a Federal inspection, for condition only, of 
the melons then remaining in car SFRD 2058. The results of that 
inspection, in relevant part, are as follows: 


“Products inspected ...: CANTALOUPS .. . Inspector’s 
count 435 crates remaining in car at time of inspection. 


“Condition of load ...: ... Crosswise load: 1 to 4 rows, 
1 to 4 layers. 


se *k 
“Temperature of product: Doorway: Top 43°F. Bottom 45°F. 


“Condition: ... From 1 to 6 melons per crate (4 to 44%), 
average 18% decay, Fusarium Rot and Cladosporium Rot in 
various stages, mostly advanced. 

“Remarks: Inspection and certificate restricted to product 
and lading in top layer in that part of load remaining in car 
at time of inspection.” 


7. The cantaloups from car SFRD 2058 were sold by respondent 
for complainant’s account and an accounting, dated June 27, 1966, 
was rendered to complainant. This accounting showed gross pro- 
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ceeds of $2,344.25, expenses (including respondent’s commission 
of $234.43) of $1,293.74, and a net of $1,050.51. 


8. Respondent has paid complainant $1,050.51 in connection 
with this transaction. 


9. The formal complaint was filed on August 9, 1966, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 

Complainant, in the formal complaint, alleges that the carload 
of cantaloups involved herein were to have been handled by re- 
spondent on a joint venture basis. Respondent in substance agrees 
with this allegation, but contends that complainant, upon learning 
of the condition of the melons on arrival at contract destination in 
Chicago, subsequently agreed to respondent’s handling the melons 
on a consignment basis and for complainant’s account. 


As the moving party, respondent has the burden of proving, by 
a preponderance of the evidence, that the cantaloups involved 
herein were to have been handled by respondent on consignment 
and not on a joint venture basis. As proof of this fact, respondent 
offers in evidence the affidavits of its Vice President, Michael 
Auster, and one of its salesmen, Tony Madda. Auster stated in his 
affidavit that he talked by telephone with a “Mr. Martin” ' at com- 
plainant’s place of business at approximately 9:30 a.m. on June 
15, 1966; that he informed “Mr. Martin” of the condition of the 
load, as revealed by the inspection made earlier that morning by 
the Chicago Inspection Agency; and that Auster was told by “Mr. 
Martin” to unload the car, sell it for complainant’s account, and 
to secure further inspection from the United States Department 
of Agriculture to confirm the condition of the cantaloups. Auster’s 
statements are confirmed by Tony Madda, who states in his affi- 
davit that he was on an extension telephone and participated in 
and heard all that was said by both Auster and complainant. Com- 
plainant has failed to offer any evidence to rebut that offered by 
respondent. We conclude that respondent has sustained its burden 
of proving that the parties entered into a consignment agreement 
on June 15, 1966, with respect to the subject melons, and that the 
melons were subsequently handled by respondent under this agree- 


1. From the record it is clear that the “Mr. Martin” referred to here is complainant, 
Martin Mesrob Bedoian. 











420 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 26 A.D. 420 


ment rather than the joint venture contract made five days earlier 
on June 10. 


Respondent sold the melons and realized net proceeds of 
$1,050.51. Since no question has been raised concerning the pro- 
priety of the sales made by respondent under the consignment 


agreement, and since the net proceeds of $1,050.51 obtained from 


such sales have been paid over to complainant by respondent, we 


conclude that respondent has discharged its duties to complainant 
under this agreement. Accordingly, we conclude that the com- 
plaint should be dismissed. 


Respondent in its counterclaim has asked that we award it 


damages of $292.85 against complainant, based upon the latter’s 
alleged failure to deliver melons to respondent which complied 
with the express terms of the joint venture contract. However, 


we think it doubtful that respondent can base a claim for damages 


upon a joint venture agreement which apparently was rescinded 
and superseded by a later agreement providing for the melons to 
be handled by respondent on consignment. In any event, it is to be 


noted that respondent has gotten $234.74 as a commission in con- 


nection with the sale of the melons on consignment. There is no 


clear showing that respondent suffered damages in excess of this 
amount due to any breach of contract by complainant. We con- 
clude, therefore, that the counterclaim should be dismissed. 


ORDER 


The complaint is dismissed. 
The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 11,147) 


HOWERTON DISTRIBUTING COMPANY v. COACHELLA VALLEY Grow- 
ERS COOPERATIVE, INC. PACA Docket No. 2-116. Decided 
April 25, 1967. 


Commissions—“Bad sales’”—Allocation of payment 
Where respondent failed to prove that under contract terms commissions and 


handling charges were not payable on “bad sales’? and where consign- 
ment to others not established on other produce, respondent liable for 
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commissions and charges on these shipments but not liable for handling 
charges on shipments not handled by complainant. As debtor may direct 
to which portion of indebtedness payment shall be applied, respondent 


entitled to credit for amounts paid Internal Revenue Service on com- 
plainant’s behalf, as allocated by respondent. 


Edward K. Madruga, of Carroll & Anderson, Indio, Cal., for complainant. 
Gordon Cologne, of Marsh, Moore & Cologne, Indio, Cal., for respondent. 
John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended, (7 U.S.C. 499a et seq.). 
An informal complaint was received by the Department on Sep- 


tember 28, 1965, followed by the formal complaint on January 28, 
1966. Complainant alleges that on or about September 15, 1964, 


it entered into an oral agreement with respondent whereby com- 
plainant was to sell fruits and vegetables grown by respondent’s 
members for shipment in interstate commerce from Coachella or 


Thermal, California, to various points in the United States; that 


during the period January through July 1965 it did negotiate the 
sale of various fruits and vegetables to be shipped in interstate 
commerce; and that respondent has failed to pay complainant com- 
missions and handling charges for 101 lots of produce at the 


agreed upon rates. Complainant alleges that there is now due and 
owing from respondent to complainant the sum of $4,060.10. 


A copy of the Department’s investigation report was served 
upon each of the parties and a copy of the complaint was served 


upon respondent. In its answer respondent denies generally that 


it owes complainant the sum of $4,060.10 but admits that the 
sum of $1,702.28 which it paid to the Director of Internal Revenue 


on behalf of complainant was due and owing from respondent to 
complainant. It alleges that certain payments claimed by com- 


plainant were not covered by the oral agreement previously en- 
tered into. 


A hearing was held at Indio, California, on August 19, 1966. 
Both parties were represented by counsel. Two witnesses testified 


on behalf of complainant and complainant presented eight exhibits 


which were received in evidence. Two witnesses testified on be- 


half of respondent and respondent presented twelve exhibits which 
were received in evidence. Briefs were filed by both parties. 
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FINDINGS OF FACT 
1. Complainant is a partnership composed of Lonnie Eugene 
Howerton and Gloria Sue Howerton, doing business as Howerton 
Distributing Company, whose address is P. 0. Box 816, Coachella, 
California. 


2. Respondent, Coachella Valley Growers Cooperative, Inc., is 
an incorporated cooperative association organized under the laws 


of the State of California, whose address is P. O. Box 267, Ther- 


mal, California. At the time of the transactions involved herein, 
respondent was licensed under the act. 


3. On or about October 22, 1964, respondent and complainant 
entered into an oral agreement whereby complainant was to be 
the exclusive sales agent for produce grown in California by re- 


spondent’s members and complainant was to receive a sales com- 
mission of 25¢ per package on bell peppers, 50¢ per package on 
sugar peas, and 15¢ per package on other produce. In addition, 
complainant was to receive 20¢ per package as a handling charge 
on all produce which it handled for respondent, except corn hauled 
by Pancho Ruiz where the handling charge was to be 10¢ per 
package. The produce was to be billed on respondent’s invoices, 
bills of lading and manifests, and payment of the fees was to be 
made by respondent to complainant. 


4, During the period from January 17 through the month of 
July 1965, complainant sold produce grown by respondent’s mem- 
bers pursuant to the agreement as set forth in Finding of Fact No. 
3. With respect to 100 lots of this produce sold and shipped in 
interstate commerce, respondent failed to pay complainant the 


balance of commissions and handling charges of $2,998.68. 


5. At the request of the Internal Revenue Service, respondent 
paid to such Service on behalf of the complainant the sum of 
$1,861.20 of which $1,633.13 was allocated by respondent to the 
100 lots involved herein. 


6. The informal complaint was received by the Department 
on September 28, 1965, which was within 9 months after the 
causes of action herein accrued. 


CONCLUSIONS 


Pursuant to the oral contract entered into on or about October 
22, 1964, complainant disposed of approximately 640 lots of pro- 
duce during the period January 17 through July 31, 1965. There 





| 
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is for consideration here 100 lots as to which complainant claims 
$3,971.95.1 


The first dispute concerns 15 lots sold by complainant on which 


it claims sales commissions and handling charges totaling $458.95. 


Respondent denies liability for this amount on the ground that 
under the terms of the contract no charges were payable to com- 
plainant on “‘bad sales” and that all 15 sales were bad. The testi- 


mony of Edward Kono, respondent’s president, is to the effect 


that “bad sales” were those where no profit was realized by the 


grower-member before taking into consideration complainant’s 
charges. Specifically, Kono stated “. . . if they were bad enough 
that we couldn’t do the 35 cents charges, we deducted it all, but if 


we lost less than 35 cents, we allowed them credit.” 


Complainant partners deny that the contract contained any 
provision with respect to “‘bad sales”. In support of its position, 
respondent points to the statement in the minutes of its meeting 
of December 13, 1964, that there was to be no charge for “bad 
sales”. However, there is no similar statement in the minutes of 
the October 22 meeting at which complainant partners were pres- 
ent and there is no evidence that they were present at the later 
meeting. Respondent also relies upon the fact that complainant 
reduced the charges on some earlier “bad sales” not involved 
herein. We are prone to accept the explanation of complainant 
that such adjustments were voluntarily made to help particular 
growers with financial difficulties. We do not find in these facts 
any pattern which lends support to respondent’s position. Fur- 
thermore, respondent submitted no evidence as to the financial 
outcome of these sales except lot 362 which netted $76.95. It is 
concluded that respondent owes complainant $458.95 on these 15 
lots. 


Complainant’s next claim concerns selling and handling charges 
of $398.40 on three lots of onions (663, 664 and 672) sold to Albert 
Woo Inc., Los Angeles, California, for shipment to St. Louis, 
Missouri, and similar charges of $209.45 on two lots of onions 
(586 and 714) sold to Feldman Fruit Co. of Illinois, Chicago, Illi- 
nois. Kono testified that these transactions were consignments 
and that the consignees deducted their commissions. Complain- 
ant’s contention is supported not only by the testimony of Sue 








1. We have eliminated from complainant’s claim two lots, one (696) because no invoice 
or other evidence was submitted with respect thereto and the other (727) because there is no 
evidence that this transaction was within our jurisdiction and apparently was inadvertently 
included. 
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Howerton but also by the invoices and other documents. It is 
concluded that the transactions were sales and that the sum of 
$607.85 is due complainant from respondent on these five lots. 


Complainant seeks handling charges of $1,123.80 on 14 lots of 
produce sold. Respondent contends that complainant did not per- 
form all of the handling duties on these lots and, therefore, it is 
only entitled to the cost of labor or trucking furnished on some 
lots. 


Kono testified that under the contract complainant was to haul 
the produce by truck from the fields to its shed and load such 
produce for shipment to the buyers, and that in those instances 
when complainant was unable to perform some of these services 
it was agreed respondent would engage someone else and pay 
complainant the balance, if any, of the 20¢ handling charge. Kono 
further testified as to the amounts paid to others for loading and 
trucking. 


Sue Howerton testified that the handling charge was to be 20¢ 
per package regardless of whether the produce was packed at the 
shed of complainant, respondent, or the grower, and whether com- 
plainant furnished only one man to assist in loading. She further 
testified that complainant’s packing shed was closed down on 
June 17 and that in some instances the grower brought the pro- 
duce to respondent’s shed and complainant had only one or two 
men there to help load for shipment to the buyer. 


Complainant had the burden of proving by a preponderance 
of the evidence its contention as to these 14 lots. We are not 
convinced that complainant has sustained this burden. It is con- 
cluded that respondent is only liable for $186.53 the sum admit- 
tedly due on these lots.’ 


On lot 495 complainant claims the balance of $12.60, for pack- 
ing onions. Respondent admits owing complainant $6.60. The 
evidence on this matter is meager and inconclusive. Accordingly, 
we find that respondent is only liable for the lesser amount. 


On lot 634 complainant seeks selling and handling charges of 
$12.60. Respondent denies liability on the ground that the grower 
was not a member of respondent. The major portion of the 
charges billed by complainant on this lot were paid by respondent. 





2. While there is confusion in the record as to whether respondent paid complainant the 
amounts claimed by complainant on three of these lots (768, 769 and 843), it is unnecessary 
to further consider this matter in view of the result reached herein. 
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Presumably, this lot was handled and sold by complainant at re- 
spondent’s request and it is not clear to us why the balance of 
the charges should not be paid. We conclude that complainant is 
due the sum of $12.60. 


On the balance of the 64 lots there seems to be no controversy. 
The amount due on these lots is $1,726.15. 


The remaining question concerns respondent’s contention that 
it is entitled to credit for $1,702.28 admittedly due on complain- 
ant’s claim which sum was paid to the Internal Revenue Service 
for the account of complainant. It appears from the evidence that 
the Service sought to recover from complainant taxes due on com- 
plainant’s business. Complainant told the Service that it was 
unable to pay but that respondent owed it money. Upon request, 
respondent gave the Service two checks for the account of com- 
plainant, one on September 3, 1965, for $1,133.72 and the other 
on October 5, 1965, for $727.48. Although respondent contends 
that it allocated $1,702.28 of this amount to specific lots of com- 
plainant’s claim, respondent’s exhibit 8 totals only $1,633.13. 


Complainant in its brief states that any payments made were 
without the consent or authorization of complainant as to amounts 
or their method of application, and that it strenuously objects to 
any credit being given to respondent. At the oral hearing, Sue 
Howerton testified that she received a statement from respondent 
showing the allocation of the checks to particular interstate lots 
and that she advised respondent this allocation was not acceptable. 
She further testified, and complainant’s accountings show, that 
the amount of the first check was applied by complainant against 
the total amount of $4,276.03 claimed on both interstate and in- 
trastate lots in May, and the amount of the second check was 
similarly applied to claims of $2,301.20 on June lots. 


The rule is well established that a debtor making a voluntary 
payment of his indebtedness to a creditor may direct to which 
portion of the indebtedness the payment shall be applied. 40 Am. 
Jur. Payment, § 108, p. 791. We see no reason for departing from 
that rule here. Accordingly, the sum of $1,633.13 should be de- 
ducted from the total amount found due hereinbefore of $2,998.68, 
leaving a balance of $1,365.55. 


The failure of respondent to pay to complainant the sum of 
$1,365.55 is in violation of section 2 of the act. Reparation should 
be awarded complainant in that amount with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,365.55, with interest thereon 
at the rate of 6 percent per annum from August 1, 1965, until 
paid. 


Copies hereof shall be served upon the parties. 


(No. 11,148) 


LOUIB BELTRAMO RANCH v. L. A. HOOGE COMPANY. PACA Docket 
No. 9824. Decided April 25, 1967. 


Contract—Parol evidence rule—Written agreement binding 


Where complaint based on oral agreement entered into prior to or concurrent- 
ly with the execution of written agreement covering transaction, oral 
testimony thereof inadmissible under parol evidence rule and as respond- 
ent has made payment in excess of written contract price, complaint 
dismissed. 


Boyes & Hadden, Camarillo, Cal., for complainant. 
Forrest A. Bennett and W. H. Price, San Antonio, Tex., for respondent. 
Elbert A. Cole, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended, (7 U.S.C. 499a et seq.). 
The formal complaint was filed February 25, 1965. Complainant 
seeks an award of reparation in the amount of $3,648.52, which 
is alleged to be the unpaid balance due complainant in connection 
with 958.418 tons of tomatoes sold to respondent during October 
1964. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on June 7, 
1965. A copy of the report of investigation was served upon com- 
plainant’s attorney on June 7, 1965. 


Respondent filed an answer on June 28, 1965, denying the ma- 
terial allegations of the complaint. An oral hearing was requested 
by respondent. 
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The oral hearing was held in San Antonio, Texas, on November 
8, 1966, at which complainant was not represented. Respondent 
was represented by counsel and Paul Hooge, a partner, testified at 
the hearing for respondent. At the written request of complain- 
ant’s attorney, complainant’s deposition, the deposition of James 
R. Vaughan, respondent’s grower accountant at the time of the 
transaction involved herein, and the deposition of Roland R. 
Maness, respondent’s sales manager at the time of the transaction 
involved herein, were introduced and received in evidence by the 
Presiding Officer. The parties did not file briefs. 


FINDINGS OF FACT 


1. Complainant is an individual, Louie Beltramo, doing business 
as Louie Beltramo Ranch, whose address is 10 Pancho Road, 
Camarillo, California. 


2. Respondent is a partnership composed of Louis A. Hooge, 
Leon D. Hooge and Paul H. Hooge, doing business as L. A. Hooge 
Company whose address is 333 Produce Terminal Market, San 
Antonio, Texas. At the time of the transaction involved herein, 
respondent was licensed under the Act. 


3. On August 7, 1964, contemplating shipment in interstate 
commerce, the parties hereto entered into a written contract which 
reads in relevant part as follows: 


“This agreement entered into this 7th day of August between 
Louie Beltramo and the L. A. Hooge Company for the season 
of the year 1964-1965 on the following described property: 


SMITH RANCH AND THE ADOHR RANCH LOCATED 
ON PANCHO ROAD. TOTAL ACREAGE BEING 450 
ACRES CONTAINING AN ESTIMATED 5400 TONS 
OF MARKETABLE TOMATOES. 


The L. A. Hooge Company agrees to buy, and Louie Beltramo 
agrees to sell for the consideration of $20.00 per ton for all 
marketable mature green and pink tomatoes on the above 
described ranch that are of marketable grade of 85 percent.” 


4. Pursuant to the contract, respondent harvested 958.418 tons 
of tomatoes from the 450 acres of land. On October 19, 1964, re- 
spondent’s grower accountant issued a grower charge slip cover- 
ing 803.882 tons of first picking tomatoes at a price of $25.00 per 
ton for a total of $20,097.05, less rent paid to Adohr Ranch in the 
amount of $4,019.41, leaving a balance of $16,077.64 due complain- 
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ant. On October 19, 1964, respondent’s grower accountant issued 
a grower charge slip covering 154.536 tons of second picking 
tomatoes at a price of $22.00 per ton for a total of $3,399.79, less 
rent paid to Adohr Ranch in the amount of $679.96, leaving a 


balance of $2,719.83 due complainant. 


5. Respondent has paid a total of $4,699.37 to Adohr Ranch at 
complainant’s direction. Respondent has paid a total of $15,148.95 
directly to complainant. 


6. The formal complaint was filed February 25, 1965, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant’s action, according to the complaint, is based upon 
a “contract in writing’. Complainant introduced in evidence as a 
part of his deposition, the written “Agreement” quoted in Find- 
ing of Fact 3, which was signed by complainant and by an agent 
of respondent. There is no question but that this instrument was 
executed at or about the time of the contract. Nor is there any 
question but that it deals with the subject matter of the contract. 


Complainant’s evidence, however, is with reference to an as- 
serted oral agreement he made with respondent to the effect 
respondent would pay $25 per ton for tomatoes from the first 
picking and $22 per ton for tomatoes from the second picking. 
Complainant offered evidence tending to show that the written 
instrument in which the price is stated as $20 per ton was merely 
for the purpose of enabling respondent to use Mexican national 
laborers in the fields. To the contrary, respondent contends that 
the price agreed upon was $20 per ton and that the written instru- 
ment correctly states the actual agreement of the parties. Re- 
spondent’s witness, Paul H. Hooge, testified that he negotiated 
the contract with complainant several days before the contract 
was signed, and that he insisted upon the execution of the written 
agreement before the first tomatoes were harvested. Mr. Hooge 
disclaimed any knowledge of a written agreement being necessary 
in order to use Mexican national laborers. According to Mr. Hooge, 
the purpose of the written agreement was to state on paper the 
facts of the oral agreement made a few days before. 


The contract was made in California and California law is ap- 
plicable thereto. Section 1625 of the California Civil Code pro- 


vides: 
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“The execution of a contract in writing, whether the law re- 
quires it to be written or not, supersedes all the negotiations 
or stipulation concerning its matter which preceded or ac- 


companied the execution of the instrument.” 


And section 1856 of the California Code of Civil Procedure pro- 

vides: 
“AN AGREEMENT REDUCED TO WRITING DEEMED 
THE WHOLE. When the terms of an agreement have been 
reduced to writing by the parties, it is to be considered as 
containing all those terms, and therefore there can be between 
the parties and their representatives, or successors in in- 
terest, no evidence of the terms of the agreement other than 
the content of the writing, except in the following cases: 


1. Where a mistake or imperfection of the writing is put 
in issue by the pleadings; 


2. Where the validity of the agreement is the fact in dis- 
pute. 


But this section does not exclude other evidence of the cir- 
cumstances under which the agreement was made or to which 
it relates, as defined in section 1860, or to explain an extrin- 
sic ambiguity, or to establish illegality or fraud. The term 
agreement includes deeds and wills, as well as contracts be- 
tween parties.” 


Complainant does not challenge the written agreement on any 
of the grounds of exception stated in § 1856. He therefore can- 
not predicate a right to relief upon the asserted oral agreement 
entered into prior to or concurrently with the execution of the 
written agreement covering the transaction in question. Proof 
of the asserted oral agreement must of necessity rest in parol. 
Such evidence, however, is not admissible to establish an agree- 
ment at variance with a contract in writing. This is not a rule 
of evidence merely but one of substantive law. Stafford v. Russell, 
255 P. 2d 814 (1953). 


We conclude that the parties are bound by the terms of the 
written agreement. Respondent has paid to complainant or at his 
order the amount of $19,848.32, which is in excess of the price 


called for by the written contract. Accordingly, the complaint 
should be dismissed. 
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ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 11,149) 


GULF WESTERN SUPPLY AND PLASTIC COMPANY v. EMPERADA 
FarRMsS, INC. PACA Docket No. 2-223. Decided April 26, 1967. 


Petition for rehearing denied 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER ON PETITION TO REHEAR 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 


an order was issued on February 7, 1967, awarding reparation to 
complainant against respondent. On March 1, 1967, counsel for 


respondent requested, in effect, an extension of time within which 


to file a petition to rehear this proceeding. An order was issued 


on March 1, 1967, staying the order of February 7, 1967, pending 
the issuance of a further order in the proceeding and giving re- 


spondent additional time, to March 17, 1967, within which to file 
its petition. Respondent filed its petition to rehear on March 14, 


1967. A copy was served upon complainant, which filed objections 
thereto. 


Respondent contends that the contract involved herein is void 
under Texas law due to the failure of the parties to reduce their 


agreement to writing. Respondent cites us to Vernon’s Ann. Civ. 


St., Art. 1287-3, sec. 11. In reviewing the section cited, we have 
grave doubts of its application to complainant under the circum- 
stances of this case. Assuming that it were applicable, we find 


no provision in the section stating that a breach of the section 


would void the contract between the parties, as urged by respond- 
ent. 


Respondent has also asked that this proceeding be reheard in 
order that it might introduce evidence that complainant failed to 


minimize damages in this case. It also seeks to introduce evidence 


with respect to other matters mentioned in the petition. It is to 
be remembered, however, that respondent had the opportunity 


SIEBAN & BYRNES 431 
Cite as 26 A.D. 431 


to do this at the time that the case wis handled under the short- 
ened procedure. There has been no showing that it was prevented 


from presenting such evidence at that time, if it chose. We con- 


sider, therefore, that this is not a proper ground upon which to 
reopen this case at this late date. 


We have considered the several grounds advanced by respondent 
for the rehearing of this case. We are of the opinion that such 


grounds are insufficient to sustain the petition. The petition is 
therefore denied, the stay order of March 1, 1967, is set aside, and 
our order of February 7, 1967, is reinstated, except that the 


reparation awarded in that order shall be payable within 30 days 
from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 11,150) 
In re SIEBAN & BYRNES, INC. PACA Docket No. 2-411. Decided 


April 27, 1967. 


Failure to pay—Repeated and flagrant violations—Publication of 
facts—Default 


Respondent’s failures to pay or remit promptly and in full for numerous 


shipments of perishable agricultural commodities purchased or received 


on consignment or joint account constitute repeated and flagrant viola- 
tions of the act. As respondent’s license terminated prior to the institution 
of this proceeding, suspension or revocation thereof is not ordered herein 


but the facts and circumstances of such violations shall be published. 


Miss Daphne M. Anderson for complainant. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed February 8, 1967, by the Director, 


Fruit and Vegetable Division, Consumer and Marketing Service, 
United States Department of Agriculture. It is alleged in the 


complaint that respondent repeatedly and flagrantly violated see- 
tion 2 of the act (7 U.S.C. 499b) by failing to make payment 
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promptly and in full of the proceeds owing from the sale by it of 
perishable agricultural commodities received on consignment and 
joint account in interstate commerce and by failing to make pay- 
ment promptly and in full of the agreed purchase prices of perish- 


able agricultural commodities purchased in interstate and foreign 
commerce. A copy of the complaint and a copy of the rules of 
practice were served upon respondent. 


At the time of service of the complaint, respondent was notified 


in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 47.30 of 
the rules of practice (7 CFR 47.30), failure to file an answer would 
constitute an admission of the facts alleged in the complaint and 
a waiver of oral hearing. Notwithstanding such notice, respond- 


ent has not filed an answer.' The matter was referred to John 
Curry, Hearing Examiner, Office of Hearing Examiners, United 
States Department of Agriculture, for the preparation of a report 


without further investigation or hearing pursuant to section 47.30 
(c) of the rules of practice. On March 21, 1967, the hearing ex- 
aminer filed a report containing proposed findings of fact and 
conclusions and recommending that the facts with respect to re- 
spondent’s violations of the act found therein be published. No 


exceptions to the hearing examiner’s report were filed. 


FINDINGS OF FACT 
1. Respondent, Sieban & Byrnes, Inc., is a corporation organized 
and existing under the law of the State of New York whose pres- 


ent mailing address is 45 Zinnia Street, Floral Park, New York. 
The officers and directors of respondent corporation are now, and 
were at all times material herein, Henry Sieban, Sr., president and 


director; Henry Sieban, Jr., vice president and director; Lillian 
Sieban, secretary and director; and Edward Sieban, treasurer. 
Henry Sieban, Sr., is also the owner of 70 percent of the stock 
of respondent corporation. 

2. Pursuant to the licensing provisions of the act, license No. 
77809 was issued to respondent January 19, 1942. This license 
was renewed annually until January 19, 1967, when it terminated. 

3. During the approximate period December 29, 1965, through 
May 12, 1966, respondent received, accepted and sold on consign- 
ment in interstate commerce 87 lots of perishable agricultural 


1. An amendment to the complaint was filed March 15, 1967, deleting the listing of an 
individual as a director of respondent corporation. 
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commodities from 17 shippers and failed to make payment 
promptly and in full of the net proceeds realized from the sales 
thereof, as follows: 


No. of Unpaid Consign- 
Shipper lots ment Proceeds 

Clarence Bayliss 2 $ 880.49 
Keller, Va. 

Carl Granz 4 1,012.02 
Melfa, Va. 

Battaglia Produce Shippers, Inc. 19 7,259.71 
Norfolk, Va. 

H. M. Boney 18 16,000.00* 
Wallace, N. C, 

Baniff Bros. 1 97.35 
Mullica Hill, N. J. 

J. Ballinger 1 174.72 
Sewell, N. J. 

Beaufort Produce Brokers 5 1,539.69 
Beaufort, S. C. 

Jos. H. Bryant & Company 3 1,452.95 
Wallace, N. C. 

Vandergrift-Williams Farms, Inc. 8 8,585.66 
Pahokee, Fla. 

Joseph Cahlow 6 88.50 
Vineland, N. J. 

Paul Kosh 5 457.80 
Castle Hayne, N, C, 

Paul Puskas 5 989.77 
Castle Hayne, N. C. 

V. Genna 2 66.27 
Vineland, N. J. 

Harold H. Kastner Company 1 61.25 
Sanford, Fla. 

Adam J. Sondey 3 175.95 
Castle Hayne, N. C. 

A. Schlegel 3 364.10 
Castle Hayne, N. C. 

S. J. Sizzerbeak 1 23.15 


Castle Hayne, N. C. 
*Approximate amount due 


4. During the approximate period March 28 through April 22, 
1966, respondent received, accepted and sold on a joint account 
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basis in interstate commerce 20 lots of perishable agricultural 
commodities from Battaglia Produce Shippers, Inc. Norfolk, Vir- 
ginia, and failed to account and make payment promptly and in 
full of the joint account proceeds due the shipper in the total 
amount of $10,350.13. 


5. During the approximate period September 21, 1965, through 
April 29, 1966, respondent purchased, received and accepted with- 
out complaint 101 lots of perishable agricultural commodities in 
interstate and foreign commerce from 5 shippers but has failed 
to make payment promptly and in full of the agreed purchase 
prices thereof, as follows: 


No. of Unpaid 
Shipper lots Purchase Prices 

Wm. J. Rider & Co. 20 $ 7,531.25 
Ariss, Ontario, Canada 

C. J. Prettyman, Jr. 50 54,642.31 
Exmore, Va. 

Vandergrift-Williams Farms, Inc. 23 32,029.03 
Pahokee, Fla. 

Beaufort Produce Brokers 4 2,350.05 
Beaufort, S. C. 

Harold H. Kastner Company 4 4,167.50 


Sanford, Fla. 


6. By notice in writing respondent was afforded the opportunity 
on October 28, 1966, to demonstrate or achieve compliance with 
all lawful requirements of the act relating to the transactions set 
forth in the Findings of Fact. Respondent has failed to do so. 


CONCLUSIONS 


Respondent’s failures to pay or remit promptly and in full for 
numerous shipments of perishable agricultural commodities pur- 
chased or received on consignment or joint account in interstate 
and foreign commerce, as set forth in Findings of Fact 3, 4 and 5, 
constitute repeated and flagrant violations of section 2 of the act. 
See, e.g., In re Louis Zwick & Son, 25 A.D. 90, 257 (1966), aff’d 
26 A.D. 184 (2d Cir. 1967). As respondent’s license terminated 
prior to the institution of this proceeding, the suspension or revo- 
cation thereof was not requested by complainant and should not 
be ordered herein. However, the facts and circumstances of the 
violations found herein should be published pursuant to section 8 
(a) of the act (7 U.S.C. 499h (a)). Cf. In re Kelley & Weather- 
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ington, Inc., 23 A.D. 715 (1964) ; In re William Stuart Higgason, 
d/b/a Bill Higgason, 23 A.D. 1426 (1964). 


ORDER 


Effective on the 11th day after the date hereof, the facts and 
circumstances herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 11,151) 


GAMBLE ROBINSON Co. v. BEARMAN FRUIT Co. PACA Docket No. 
2-426. Decided April 28, 1967. 


Motion to reopen after default—Granted 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), a default order 
was issued March 9, 1967, awarding reparation to complainant 
against respondent. Such order was stayed April 7, 1967 and 
respondent filed on April 20, 1967, a motion to reopen the proceed- 
ing after default in the filing of an answer pursuant to section 
47.25 (e) of the rules of practice (7 CFR 47.25 (e)). Respondent 
alleges, in effect, that its failure to file a timely answer herein was 
due to a misunderstanding as to the procedure to be followed in 
this matter. A copy of respondent’s motion was served upon com- 
plainant and complainant objected to the granting of such motion. 


Upon consideration of the record herein, it is concluded that 
the motion to reopen was filed within a reasonable time under 
the circumstances and that good reason has been shown why the 
relief requested in the motion should be granted. Cf., Fred G. 
Hilvert Co., Inc. v. California Produce Exchange, Inc., 23 A.D. 
1414 (1964); Reynolds Reed v. William Seychew, 16 A.D. 791 
(1957) ; Mendelson-Zeller Co. v. United Fruit Distributors, 16 
A.D. 790 (1957). Accordingly, respondent’s default in the filing 
of an answer in this proceeding is hereby set aside, the order 
of March 9, 1967 is hereby vacated and the answer previously 
submitted by respondent is hereby accepted for filing as the 
answer herein. 
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ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 
DISMISSAL—CONSENT OF PARTIES 
(No. 11,152) 


Wo. S. WRIGHT, INC v. FAIR CHESTER TOMATO PACKERS, INC. 
PACA Docket No. 2-287. Order issued April 17, 1967. 
DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 11,153) 


CHARLES SILL Co. v. H. I. BAERNSTEIN & Co. PACA Docket No. 
2-450. Order issued April 11, 1967. 


(No. 11,154) 


FOWLER PACKING COMPANY v. RAYMOND HELLER CO. AND SHAM- 
PANIER BROKERAGE Co. PACA Docket No. 9826. Order is- 
sued April 24, 1967. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 11,155) 


KALEEL Bros. INC. v. J. R. WHOLESALE PropucE. PACA Docket 
No. 2-448. Reparation of $2,088.15 with 6 percent interest 
from April 1, 1966, awarded complainant against respondent 
in order issued April 11, 1967. 


(No. 11,156) 


SHAFER LAKE FRuIT, INC. v. ERNEST LESTER BARCLAY. PACA 
Docket No. 2-449. Reparation of $808.40 with 6 percent in- 
terest from January 1, 1966, awarded complainant against 
respondent in order issued April 11, 1967. 


(No. 11,157) 


WAINER FRUIT COMPANY v. ALBERT ANTHONY RUFFOLO. PACA 
Docket No. 2-413. Reparation of $962.75 with 6 percent in- 
terest from June 1, 1966, awarded complainant against re- 
spondent in order issued April 11, 1967. 
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(No. 11,158) 


J. R. NORTON Co. v. PHIL Rupp & SON, INc. PACA Docket No. 
2-455. Reparation of $1,400 with 6 percent interest from 
April 1, 1966, awarded complainant against respondent in 
order issued April 12, 1967. 


(No. 11,159) 


KAPLAN’S FRUIT & PRODUCE Co., INC. v. SAM GOSSEN SALES CoO., 
Inc. PACA Docket No. 2-454. Reparation of $2,122.55 with 
6 percent interest from September 1, 1965, awarded com- 
plainant against respondent in order issued April 12, 1967. 


(No. 11,160) 


JOSEPH HENRY BRYANT v. SILVERSTREAK-DIST., INC. PACA 
Docket No. 2-458. Reparation of $35,923.88 with 6 percent 
interest from August 1, 1966, awarded complainant against 
respondent in order issued April 17, 1967. 


(No. 11,161) 


EDWARD TIER JONES v. CHARLES WILLIAM WALTERS. PACA 
Docket No. 2-459. Reparation of $2,250.50 with 6 percent 
interest from August 1, 1966, awarded complainant against 
respondent in order issued April 17, 1967. 


(No. 11,162) 


ROMAR CARROT COMPANY v. L. A. HOOGE Co. PACA Docket No. 
2-460. Reparation of $7,934.94 with 6 percent interest from 
September 1, 1966, awarded complainant against respondent 
in order issued April 17, 1967. 


(No. 11,163) 


RALA SINGH v. LEON McKAyY THOMPSON. PACA Docket No. 2- 
461. Reparation of $2,403.06 with 6 percent interest from 
August 1, 1966, awarded complainant against respondent in 


order issued April 17, 1967. 
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(No. 11,164) 


CHICAGO POTATO COMPANY, INC. v. JACK ROSEFELT PRODUCE. 
PACA Docket No. 2-456. Reparation of $3,057.65 with 6 per- 


cent interest from December 1, 1966, awarded complainant 
against respondent in order issued April 19, 1967. 


(No. 11,165) 


GEORGE A. HEIMOS PRODUCE Co. INC. v. ALTON FRUIT & PRODUCE 
Co. and/or ALTON FRUIT & PRODUCE CoMPANY, INC. PACA 


Docket No. 2-452. Reparation of $4,054.40 with 6 percent 
interest from March 1, 1966, awarded complainant against 


respondents in order issued April 19, 1967. 
(No. 11,166) 


TASSINI & SALISCH, INC. v. J & S Produce, INc. PACA Docket 
No. 2-462. Reparation of $167.50 with 6 percent interest from 


August 1, 1966, awarded complainant against respondent in 
order issued April 19, 1967. 


(No. 11,167) 


APACHE DISTRIBUTORS v. MANDELL, SPECTOR, RUDOLPH Co. PACA 
Docket No. 2-475. Reparation of $6,026.40 with 6 percent 


interest from December 1, 1966, awarded complainant against 
respondent in order issued April 21, 1967. 


(No. 11,168) 


COLORADO POTATO GROWERS EXCHANGE v. BISHOP PRODUCE CO., 
Inc. PACA Docket No. 2-470. Reparation of $3,427.15 with 


6 percent interest from June 1, 1966, awarded complainant 
against respondent in order issued April 21, 1967. 


(No. 11,169) 


EL PASO BROKERAGE AND MARKETING SERVICE v. GENE Krus Pro- 
DUCE. PACA Docket No. 2-468. Reparation of $1,038.75 with 
6 percent interest from August 1, 1966, awarded complainant 
against respondent in order issued April 21, 1967. 
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(No. 11,170) 


J. A. Woop COMPANY v. MANDELL, SPECTOR, RUDOLPH Co. PACA 
Docket No. 2-474. Reparation of $8,569.78 with 6 percent 


interest from December 1, 1966, awarded complainant against 
respondent in order issued April 21, 1967. 


(No. 11,171) 


MAPES PRODUCE COMPANY v. MANDELL, SPECTOR, RUDOLPH Co. 
PACA Docket No. 2-473. Reparation of $12,764.32 with 6 


percent interest from December 1, 1966, awarded complain- 
ant against respondent in order issued April 21, 1967. 


(No. 11,172) 


MEYER TOMATOES v. PAUL RODRIGUEZ MARTINEZ. PACA Docket 
No. 2-467. Reparation of $1,215 with 6 percent interest from 
September 1, 1966, awarded complainant against respondent 
in order issued April 21, 1967. 


(No. 11,173) 


T & L PRODUCE COMPANY v. MUNSON’S PRoDUCE. PACA Docket 
No. 2-472. Reparation of $308.65 with 6 percent interest from 
October 1, 1966, awarded complainant against respondent in 


order issued April 21, 1967. 


(No. 11,174) 


EARL C. RECKER Co. v. MANDELL, SPECTOR, RUDOLPH Co. PACA 
Docket No. 2-478. Reparation of $4,070.40 with 6 percent 


interest from December 1, 1966, awarded complainant against 


respondent in order issued April 24, 1967. 


(No. 11,175) 


THE GARIN COMPANY v. MANDELL, SPECTOR, RUDOLPH Co. PACA 
Docket No. 2-477. Reparation of $3,546.72 with 6 percent 
interest from January 1, 1967, awarded complainant against 
respondent in order issued April 24, 1967. 











PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 26 A.D. 440 


(No. 11,176) 


HEREFORD GROWERS & SHIPPERS, INC. v. BISHOP PRODUCE Co. INC. 
PACA Docket No. 2-469. Reparation of $950.25 with 6 per- 


cent interest from September 1, 1966, awarded complainant 
against respondent in order issued April 24, 1967. 


(No. 11,177) 


H1 LIFE FARMS, INC. v. MANDELL, SPECTOR, RUDOLPH Co. PACA 
Docket No. 2-476. Reparation of $5,585.71 with 6 percent 


interest from December 1, 1966, awarded complainant against 
respondent in order issued April 24, 1967. 


(No. 11,178) 


MERIT PACKING COMPANY v. MANDELL, SPECTOR, RUDOLPH CoO. 
PACA Docket No. 2-479. Reparation of $460 with 6 percent 


interest from January 1, 1967, awarded complainant against 
respondent in order issued April 24, 1967. 


(No. 11,179) 


THURSTON-ZOLLER Co. v. GENE KrUs PropuceE. PACA Docket No. 
2-466. Reparation of $937.81 with 6 percent interest from 
August 1, 1966, awarded complainant against respondent in 
order issued April 24, 1967. 


(No. 11,180) 


UNITED Foops, INC., a/t/a SODUS FRUIT EXCHANGE v. WENDT 
FROZEN Foops, Inc. PACA Docket No. 2-465. Reparation 
of $1,419.55 with 6 percent interest from August 1, 1966, 


awarded complainant against respondent in order issued 
April 25, 1967. 


(No. 11,181) 


KENNETH HEDER PRODUCE Co. v. K & R INc. PACA Docket No. 
2-484. Reparation of $5,627.50 with 6 percent interest from 


March 1, 1966, awarded complainant against respondent in 
order issued April 27, 1967. 


MISCELLANEOUS 441 
Cite as 26 A.D. 441 


(No. 11,182) 


PAN AMERICAN FRUIT COMPANY v. MIDWEST-GULF SALES, INC. 
PACA Docket No. 2-486. Reparation of $550.20 with 6 per- 


cent interest from November 1, 1966, awarded complainant 
against respondent in order issued April 27, 1967. 


(No. 11,183) 


GARDIKAS FRUIT COMPANY v. LAS VEGAS PRODUCE, INC. PACA 
Docket No. 2-488. Reparation of $418 with 6 percent interest 


from June 1, 1966, awarded complainant against respondent 
in order issued April 27, 1967. 


(No. 11,184) 


VISTA BROKERAGE Co. v. SAM PETRO PRODUCE. PACA Docket No. 
2-480. Reparation of $1,694.02 with 6 percent interest from 


February 1, 1967, awarded complainant against respondent 
in order issued April 27, 1967. 


(No. 11,185) 


CooK PRODUCE, INC. v. MIDWEST-GULF SALES, INC. PACA Docket 
No. 2-485. Reparation of $508.70 with 6 percent interest 
from November 1, 1966, awarded complainant against re- 


spondent in order issued April 28, 1967. 


(No. 11,186) 


GENERAL VEGETABLE DISTRIBUTORS, INC. v. MIDWEST-GULF SALES, 
Inc. PACA Docket No. 2-482. Reparation of $1,890 with 6 


percent interest from June 1, 1966, awarded complainant 
against respondent in order issued April 28, 1967. 


(No. 11,187) 


CLYDE E. SMITH v. SMILING JIM PoTATO COMPANY. PACA Docket 
No. 2-483. Reparation of $3,101 with 6 percent interest from 
August 1, 1966, awarded complainant against respondent in 


order issued April 28, 1967. 











PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 26 A.D. 442 


(No. 11,188) 
J. D. WARREN v. NICK MUMPHREY. PACA Docket No. 2-481. 
Reparation of $774.75 with 6 percent interest from May 1, 


1966, awarded complainant against respondent in order issued 


April 28, 1967. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER \ 


(No, 11,189) 


GAMBLE ROBINSON Co. v. BEARMAN FrRuItT Co. PACA Docket No. 
2-426. Order issued April 7, 1967. 


SUBJECT INDEX OF AGRI. DECISIONS, APR. 1967 


APRIL 1967 


AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
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Agricultural Marketing Agreement Act, 1937—Cont. 


Page 
RECORDS 
Basic 331 
Summaries of, as evidence 331 
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By stipulation of parties or consent 339 
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Selling own livestock to principal without disclosing 
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Violation of 357, 371 
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Packers and Stockyards Act, 1921—Cont. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
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Perishable Agricultural Commodities Act, 1930—Cont. 
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Perishable Agricultural Commodities Act, 1930—Cont. 
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